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SUBCOMMITTEE NO. 2 CONSIDERATION OF H. R. 9673, TO AMEND 
TITLE 10, UNITED STATES CODE, TO PROVIDE THE CONDITIONS 
UNDER WHICH RETIRED PAY MAY BE PAID IN THE CASE OF 
RETIRED OFFICERS DROPPED FROM THE ROLLS, AND FOR 
OTHER PURPOSES 


House or REPRESENTATIVES, 

COMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE No. 2, 

Washington, D. C., Wednesday, July 2, 1958. 

The subcommittee met, pursuant to notice, at 10:30 a. m., Hon. 
Paul J. Kilday (chairman of the subcommittee) presiding. 

Mr. Kinpay. The committee will be in order. 

We will consider this morning H. R. 9673, a bill to amend title 10, 
United States Code, to provide the conditions under which retired 
pay may be paid in the case of retired officers dropped from the rolls, 
and for other purposes. 

Without objection the bill will be included in the record at this 
point. 

(H. R. 9673 is as follows:) 


[H. R. 9673, 85th Cong., 2d sess.] 


A BILL To amend title 10, United States Code, to provide the conditions under which retired pay may 
be paid in the case of retired officers dropped from the rolls, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That sections 1161 and 1163 of title 10 of the 
United States Code are each amended by adding the following new terminal 
subsection which shall be lettered ‘‘(c)’”’ in section 1161 and ‘‘(d)’’ in section 1163: 

“After December 31, 1956, a former retired officer shall not be deprived of 
retired pay, retirement pay, or retainer pay by reason of having been dropped 
from the rolls pursuant to the authority contained in subsection (b) (2), except 
as provided in (1) and (2) below and subject to the conditions set forth in (3), 
(4), (5), and (6) below: 

““(1) No retired pay, retirement pay, or retainer pay shall be paid to or 
on behalf of a former retired officer for any period after the date on which he 
is dropped from the rolls if the offense for which he was dropped from the 
rolls was one committed by him while he was on active duty. 

(2) Under regulations prescribed by the Secretary concerned, no retired 
pay, retirement pay, or retainer pay shall be paid to any person dropped 
from the rolls under this section during any period, subsequent to the the 
dropping from the rolls, that such person is determined to be in actual con- 
finement in a Federal or State penitentiary or correctional institution. 

(3) Where any former retired officer who is dropped from the rolls under 
this section is deprived of his retired pay, retirement pay, or retainer pay 
by reason of his actual confinement, then, under regulations prescribed by 
the Secretary concerned, payments of such pay or any portion thereof may 
be made, notwithstanding such confinement, for the actual support of any 
person or persons determined to be dependent upon the former retired 
officer. Findings, determinations, and payments made under this subsection 
shall be binding, and conclusive upon all courts, departments, administrative 
agencies and accounting agencies of the United States. 
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““(4) Any former retired officer who has been dropped from the rolls under 
subsection (b) (2), but to whom or on whose account any pay is continued 
under this subsection, shall nevertheless continue to be subject to the penal, 
prohibitory, and restrictive statutes relating generally to the pay and civil 
employment of officers of the armed forces. 

“(5) Former retired officers who have been dropped from the rolls under 
subsection (b) (2), but who retain entitlement to retired pay, retirement pay, 
or retainer pay, will, by virtue of such termination of their military status 
on the rolls of the armed forces, be ineligible for any of the other benefits, 
including increases in retired pay, for which members or other former mem- 
bers of the uniformed services entitled to retired pay, retirement pay, or 
equivalent pay may be eligible. 

**(6) No person who has been deprived of his retired pay, retirement pay, 
or retainer pay under the provisions of the Act of September 1, 1954, c. 1214, 
68 Stat. 1142 (5 U. 8. C. 740 b-1), shall be dropped from the rolls under this 
section.”’ 

Sec. 2. Section 1161 of title 10, United States Code, is further amended as 
follows: 

(1) by amending the catchline to read as follows: ‘Officers: limitations 
on dismissal;”’ 

(2) by striking out the word “commissioned” in subsection (b) thereof. 

Sue. 3. The analysis of chapter 59 of title 10, United States Code, is amended 
by striking out the following item: 
“1161. Commissioned officers: limitations on dismissal.”’ 
and inserting the following item in lieu thereof: 
"1161. Officers: limitations on dismissal.” 


Sec. 4. Section 3633 of title 10, United States Code, is amended: 

(1) by amending the catchline to read as follows: ‘Officers: forfeiture of 
pay when dropped from rolls’; and 

(2) by striking out the words ‘‘A commissioned’”’ and inserting the word 
“An” in place thereof. 

Sec. 5. The analysis of chapter 349 of title 10, United States Code, is amended 

by striking out the following item: 
“3633. Commissioned officers: forfeiture of pay when dropped from rolls.”’ 
and inserting the following item in lieu thereof: 
"3633. Officers: forfeiture of pay when dropped from rolls.”’ 
Sec. 6. Section 6408 of title 10, United States Code, is amended 
(1) by striking out the designation ‘‘(a)’’; and 
(2) by repealing subsection (b). 

Sec. 7. Section 8633 of title 10, United States Code, is amended— 

(1) by amending the catchline to read as follows: ‘Officers: forfeiture of 
pay when dropped from rolls’’; and 

(2) by striking out the words ‘‘A commissioned” and inserting the word 
“An” in place thereof. : 

Sec. 8. The analysis of chapter 849 of title 10, United States Code, is amended 
by striking out the following item: ‘8633. Commissioned officers: forfeiture of 
pay when dropped from rolls.”’ and inserting the following item in place thereof: 
“8633. Officers: forfeiture of pay when dropped from rolls” 

Mr. Kitpay. Our colleague, the gentleman from Virginia, Mr. 
Broyhill, is here, and desires to be heard. Have a seat and go ahead 
with your statement. 

I might state that this general subject has been heard by the com- 
mittee ‘previously, although not on the specific bill, H. R. 9673, but 
we will incorporate the previous hearings into this hearing so that the 
record will be complete. 

You my proceed with your statement. 

Mr. Broyuitit. Thank you, Mr. Chairman. I appreciate the 
privilege of testifying before the committee here this morning. I 
have no prepared statement, Mr. Chairman. I would just like to 
comment briefly on what I consider to be a very serious problem and 
something which I hope the committee can do something to correct. 
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I have introduced a bill quite similar, although a great deal more 
simple than the bill introduced by the chairman, H. R. 9459, which 
provides that officers who are retired officers who are dropped from 
the rolls shall not be denied the retired pay. 

I have a specific case in point in which I very strongly feel that the 
committee would not want to go uncorrected. I have a constituent 
by the name of—a former Navy commander, Robert B. Rueger, who 
served in the Navy for 30 years, and received an honorable discharge 
as a result of 30 years’ distinguished service back in July 1955. 

Now, 6 months after he retired from the Navy, after his 30 years 
of distinguished and honorable service, he got into, unfortunately, 
a little fracas on New Year’s Eve, New Year’s Eve, December 31, 1955, 
or January 1, 1955, wherein an uninvited guest came into their ‘home. 

Mr. BLanprorp. That was January 1956? 

Mr. Broynitit. December 31, 1955, or January 1, 1956. Some- 
where during that evening. 

There was an argument resulting in someone getting killed, killed 
by Commander Rueger in a fit of temper, and there was alleged self- 
defense. However, when the case came to court, Commander “Rueger, 
on advice of counsel, pleaded guilty to voluntary manslaughter and 
was sentenced to 5 years in the State penitentiary. 

Now, when the Navy found out about that in March 1957, a year 
and a half or a year and 3 months after this event occurred, they 
denned Commander Rueger from the Navy rolls and, as a result of 
their regulation, or the law, he was no longer entitled to his annuity. 
He was entitled to $448 a month retirement pay. 

Now, that certainly imposed an undue hardship on his wife at the 
time. He had a wife and five children. Two of his sons were 
enlisted men in the service; one of his sons was in preparatory school. 
Of course, that left his wife and family without any income whatsover. 

That caused me to introduce H. R. 9459 feeling that once an 
officer had contributed 30 years’ service, or any length of time to the 
service of his Nation, honorable and distinguished service, and then 
received a discharge, he was entitled to that annuity regardless of 
what he might have done after he was discharged from the service. 

[ strongly feel, Mr. Chairman, that, the same as it is for any 
Federal servant, that as they go along rendering that service they are 
contributing something into a retirement fund. Of course, with the 
classified employees we are paying in, in the case of the classified 
employees, six and a half percent of their salary into an annuity 
system. 

In the service, of course, they do not pay anything out of their 
actual salary, but there is something that they are earning and 
accumulating over the period of the years. 

I understand that this is a complicated matter, that it might open 
Pandora’s box for many other problems; it might be in conflict with 
the so-called Hiss law. I was a member of the subcommittee and 
the committee that acted on that legislation and it is not my under- 
standing as one of the cosponsors of that bill, that the bill introduced 
by the chairman, or the bill introduced by myself, would be in any 
conflict with the intent of the Hiss Act. 

In fact, I got a little summary of the Hiss Act from the Library of 
Congress and here is what the American Law Division of the Library 
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of Congress states in reference to the intent of the Hiss law, known as 
Public Law 769, 82d Congress. It says: 

The Hiss law prohibits the payment of annuities or retirement benefits to any 
person who is convicted of certain crimes, who refuses to testify or produce 
records with respect to his service as an officer or employee of the United States 
or who makes false statements or conceals a material fact in an application for 
employment with the Federal Government. 

his law, in effect, was designed to prevent the payment of public funds to 
an individual who has been convicted of a crime against the Government of the 
United States, or who has failed to support the basic concept of our democratic 
form of government. 

The crimes specifically outlined in this statute are those which involve or 
directly affect the Government of the United States. There is no prohibition 
against the payment of annuities or retired pay to individuals convicted of a 
felony where such crime did not involve the Federal Government. 

A review of the debates in Congress concerning this statute reveals that some 
Members of Congress felt that annuities and retirement benefits were inherent 
rights which could not be put off by congressional action. 

Mr. Chairman, it seems to me that the principle involved here is 
whether or not any Federal employee or any serviceman after render- 
ing long years of service to his Government can have that annuity 
taken away as a result of some unfortunate action or act that occurred 
after he left that service with his Government, which had no bearing 
or relationship whatsoever with his service on that Government. 

Now, here is a retired naval officer who gave the best years of his 
life to his country. He is 49 years of age now, and we all know that in 
most instances, someone who had given 30 years of his life to the 
military service is not apt to get much other employment outside. 
And particularly now, since he has the stigma of being a so-called 
former convict. Tog 

Now, his only means of livelihood—he has now been paroled and his 
only means of livelihood is this annuity which has now been taken 
away. i ; 

In addition to that, the Navy, when they stopped this annuity 
back in March 1957, while he was incarcerated—rather, they said it 
would be stopped; they dropped him from the rolls—they continued 
the payments for about another 6 months before they got their 
records straightened out, and now they are after him, dogging him 
for a refund of three-thousand-seven-hundred-some-odd dollars, less 
the income taxes that was deducted from it. 

Since this matter was pending before the Congress, I asked the 
General Accounting Office if they would not defer any further action 
to try to obtain a refund of that amount from Commander Rueger 
until the Congress had acted on this problem. 

I have a letter from the Comptroller General saying that he would 
hold up further action. : ; Se 

Now, the thing that worries me now, Mr. Chairman, is that it is 
getting late in the session. I realize there are a lot of complications 
in this problem, and we may have to rewrite the entire statute in 
order to take care of simple matters that involve Commander Rueger. 
I am wondering if in the event you cannot completely dispose of this 
problem this year due to the time limit, if some statement could be 
made by the committee or some indication made by the committee 
that they are sympathetic with this problem, that it is still under 
consideration, so that we can halt any further action on the part of 
the Comptroller General to require the refund of this payment by the 
commander. 
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Now, that is the refund I am tallring about, but most certainly I 
think in principle all of us would agree that he should not be denied 
his retirement rights, his annuity which he had earned over a period 
of 30 years simply because he got involved in an unfortunate incident 
and an unfortunate fit of temper 6 months after he retired. 

Mr. Kiupay. At the present time he is not drawing retirement pay? 

Mr. Broyuitu. None whatever. That was cut off in March 1957. 

Mr. Kiitpay. Would the Comptroller General continue to suspend 
his effort to collect, even though we might not complete legislation 
this year? 

Mr. Broyuitu. That is correct, sir. 

Mr. Kixpay. I call to your attention I offered a bill on January 7. 
My recollection is that it is the day we convened this year. 

The report was filed yesterday, but it was requested within a day 
or two after the bill was offered on January 7, so the delay has been 
in the executive department. 

We will see what we can do on that phase of it should we not be 
able to complete legislation. 

As you say, this is a highly complicated matter. It seems simple 
on its face, but when we come to trying to write a law to correct the 
situation, it becomes highly complicated. But we are going to go 
ahead now with the Department and the General Accounting Office, 
and we will see what we can get done on it, and I thank you, Mr. 
Broyhill. 

Mr. Bares. I do not want to discuss the technical aspects of the 
bill, but solely on the point which Mr. Broyhill raises with respect 
to not withholding funds at this time, what if the session developed 
that ultimately we do not pass this legislation and in the meantime 
the family has received this money? Will we not only compound the 
problems we have presently? 

They already owe $3,700. If the Comptroller General fails to 
collect and subsequently we do not pass legislation which will correct 
this problem, will that not only compound the problems we have 
before us? 

Mr. Broyniuy. Of course, the amount would be no greater than 
itisrightnow. They are no longer paying this annuity to Commander 
Rueger. 

Mr. Bares. You are suggesting that the payments not be withheld 
in the future? 

Mr. Broyuiti. The payments have already stopped. When they 
dropped him from the retirement rolls, they continued the annuity 
payments for another 6 or 7 months there—l forget the exact number 
of days—and now they are claiming a refund for those ensuing 
months. 

Mr. Bares. You are only addressing yourself to past payments? 

Mr. Broyuiuu. That is correct. If we are unable to act on the 
legislation this year, I feel that the committee—maybe I am a little 
too optimistic or too presumptuous, but I feel the committee will 
ultimately do something to correct this unfair and unreasonable 
situation. I am just worried about the time element you have here 
right now. 

Mr. Kitpay. Thank you, Mr. Broyhill. 

The House is meeting at 11 o’clock today, and we want to proceed 
as fast as we can, 











7972 


Comdr. Homer A. Walkup, Bureau of Naval Personnel, and O. B, 
Carpenter, of the General Accounting Office, are here. 

Will both of you gentlemen come around, please? 

Mr. Watxup. I am Homer A. Walkup, a commander in the 
United States Naval Reserve, serving as Assistant Director and Legal 
Assistant of the Officer Performance Division. That is the section 
that has administrative cognizance of the dropping from the rolls 
statute. 

Historically the dropping from the rolls statutes stem from one of 
the postwar, between-the-States tenure of office statutes, the act of 
1866 which provided that thereafter in peacetime no officer of the 
Army or Navy should be dismissed otherwise than pursuant to the 
sentence of a court-martial. 

Some 4 years after that, in 1870, it was found that there was no 
practicable way of trying officers who might be absent in desertion. 
So an act approved that year with relation to officers of the Army 
only provided that notwithstanding the limitation on the dismissal 
that the President might drop from the rolls any officer who was 
absent in desertion for a period of 3 months or more. That act 
continued on the books until 1911 when it was substantially reen- 
acted again with respect to officers of the Army only, and this time 
upon the reenactment it was provided that in addition to those 
officers who were absent im desertion that the President might drop 
from the rolls those officers who were absent in confinement, in a 
State or Federal penitentiary, after conviction of any offense. I 
think the exact language is ‘‘any offense.” 

As a matter of fact, it said “be absent in confinement in a prison or 
penitentiary for more ‘than 3 months.” 

On April 12, 1918, there was approved the first statute of this sort 
that related to the Navy and Marine Corps and this statute provided 
both for officers who had been absent for over 3 months in desertion 
and for those who, after having been found guilty by civil authorities 
of any offense, had been finally sentenced to confinement in a State or 
Federal penitentiary. 

That was the chief difference between the Army and Navy statutes 
along this line up until 1951, when the Uniform —— of Military 
Justice became effective. The Army statute provided only for those 
who had been absent in confinement, whereas the Navy aenke pro- 
vided that the President might drop any who had been convicted, 
regardless, of course, of whe ther they had been absent or not. 

In enacting the Uniform Code of Military Justice, the Navy lan- 
guage was substantially adopted and applied to all services. That 
was in section 10 of the act of May 5, 1950, section 1, as enacted, of 
the Uniform Code of Military Justice. 

Section 10 has now been codified in the new title 10, United States 
Code, as section 1161. 

In the Armed Forces Reserve Act of 1952, section 249 (b), the 
general section which relates to discharges of Reserve officers provides 
that any member of a Reserve component may be dropped from the 
rolls upon conviction and sentenced to confinement in a Federal or 
State penitentiary or correctional institution. This section is now 
codified as section 1163 of title 10. 

We have had a little difference of interpretation between the Army 
and Navy, with respect to warrant officers. The Army has always 
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construed their statutes, prior to 1951, as applying only to com- 
missioned officers. The Navy interpreted the words “any officer” 
in section 10 as meaning either commissioned or warrant. 

So in codifying title 10, there, the Navy definition of “officer” was 
adopted, but then to preserve the Army and Air Force interpretations, 
section 1161 provided that any ‘“‘commissioned”’ officer might be 
dropped. This required that we enact a new section of title 10 to take 
care of the warrant officer, W—1, the lowest grade of warrant officer 
in the Navy. 

As regards pay, the original Army statute of 1870 contained the 
statement that an officer dropped for absence without leave should 
forfeit all pay due or to become due and that statute has continued 
until this day. 

However, the 1911 statute which provided for the dropping from 
the rolls of those convicted of an offense did not contain any provision 
respecting pay and the Navy 1918 statute contained no such provision. 

Whatever may have been the original intent of the 1918 statute, 
the Navy has for over 30 years now ‘construed it as being first, appli- 
cable alike to active and retired officers and secondly, as requiring 
termination of retired pay in those cases in which it might be applied 
in the case of a retired officer. 

Mr. Kixipay. In any of these laws, was there a provision that 
dropping from the rolls would terminate pay? 

Mr. Watxvp. Only in the 1870 act which referred only to absence 
of Army officers, not to conviction. 

Mr. Kiipay. We are now concerned primarily with the Uniform 
Code which I take it is the provision of law under which this action 
was taken? 

Mr. Watkup. Under which Commander Rueger was dropped. No, 
sir; that had no provision. 

Mr. Krupay. It only provides power to drop from the rolls, one 
who has been convicted regardless of confinement. 

Mr. Watxkup. Well, no. Anyone who has been convicted and 
sentenced to confinement in a Federal or State penitentiary or cor- 
rectional institution. 

Mr. Kitpay. But there is nothing in there to the effect that having 
so dropped him from the rolls, that his retirement pay or whatever 
character of retired pay he is drawing, shall cease. 

Mr. Wavkuvp. No, sir. 

Mr. Kiupay. I would think that that would be the natural result 
except for what you say with reference to earlier statutes which have 
seemed to regard it as being necessary. 

What is your view on that, Commander? 

Mr. Wacxup. Well, in the case of absence, they, of course, provided 
there, Mr. Chairman, that he should forfeit all pay due or to become 
due, so it may well be that they were trying to take care of the situa- 
tion where an officer may have had some pay on the books at the time 
he deserted. 

Mr. Kitpay. Which one of these laws contains that provision? 

Mr. Wa.kup. The 1870 act relating to desertion of Army officers. 

Mr. Kitpay. Is that same language included thereafter? 

Mr. Waxxkvup. No, sir. Well, it was included in the Army section 
of the revised statutes and in the old title 10, United States C Yode, but 
it still related only to officers absent in desertion, not absent in con- 
finement. 
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Mr. Kipay. Is it the legal view of the Department that the power 

exists to forfeit the pay and allowances? 

Mr. Watxvp. It is the legal view of all departments—all military 
departments, that when the retired status stops, the pay is necessarily 
attached to that status and also stops. Now, this same view seems 
to have been subsumed by the Court of Claims in the case of Allen v. 
the United States. That involved a Navy commander who had been 
dropped from the rolls. A retired Navy commander. 

Mr. Kiupay. Do you have reference to that report in your state- 
ment, Commander? 

Mr. Waxvup. Yes, sir. Well, I am not certain I do have the cita- 
tion. foweyver, I will supply it. 

In the Navy we have eed able to find records of 11 officers in a 
pay status, active or retired, who have been considered for dropping 
from the rolls by reason of civil conviction. One of these was an 
active list Regular officer who was convicted of murder. Three were 
retired Regular commissioned officers, one of which was a homicide 
case; the other two being property cases. 

Two involved retired Regular chief warrant officers, one of whicn 
was a homicide, the other a property case. One inv olved a retired 
Reserve chief warrant officer, a property case. 

Now, the eighth and last of the e group actually dropped from the 
rolls was a retired Reserve lieutenant commander dropped pursuant 
to section 8 of the act of September 1, 1954. That is the so-called 
Alger Hiss Act. 

After, his retired pay was stopped for conviction in a Federal court 
for making fraudulent claim against the Federal Government. In 
the 3 remaining cases, in 2 of them it appeared that the retired officers 
had not been sentenced to confinement in a penitentiary within the 
meaning of the statute as it was then worded. The statute has since 
been amended to State penitentiary or correctional institution. This 
was prompted by those cases. 

Mr. BLanpForp. Mr. Chairman, may I| interrupt at this point to 
ask one question? 

It is the position of the Navy that for an officer of the Navy and 
a commissioned warrant officer to be entitled to retirement pay that 
he must actually occupy an office. In other words, the retirement 
pay does not attach to his service; it attaches to the office that he 
occupied. 

Mr. Waxkvup. Yes, sir. That is the position save in those cases of 
persons retired under specific, or entitled to retired pay under specific, 
provisions of law such as title 3 of Public Law 810. 

Mr. BLanprorp. When a man completes 20 years of Reserve serv- 
ice and resigns his commission and then attains the age of 60 and draws 
retirement pay as distinguished from retired pay, you cannot touch 
him? 

Mr. Warxkvp. That is right. 

Mr. BLanprorp. You, therefore, have this anomalous situation of 
a man who can qualify for Reserve retirement pay who resigns his 
commission the day before he attains the age of 60, or even afterwards 
as far as that is concerned, and you cannot touch him but everybody 
else can be dropped? 

Mr. Watkup. Yes, sir. In fact, the anomaly may be even worse, 
Mr. Blandford, because we could have this hypothetical situation 


of two reservists, one of whom—both completing 20 years’ satisfactory 
service, one resigning at that time, the other continuing on in Reserve 
and continuing to serve. Each of them, when they reach age 60, 
applies for the retired pay under title 3 of Public Law 810, and each 
gets it. 

Then perhaps they join in committing some felony offense. The 
man who has stayed in the Reserve would be dropped and presumably 
lose his title 3 pay. The man who resigned could not lose his. 

Mr. BLanprorp. Unless he is smart enough to hire a good lawyer 
and resign fast. 

Mr. Watxvup. Yes. 

Mr. Bates. Is there anything in title 10 today that requires these 
people to be dropped? 

Mr. Waxxup. There never has been anything that required it. 

Mr. Bares. It is permissive? 

Mr. Watkvup. Yes, sir. 

Mr. Bares. So the President has wide discretion? 

Mr. Wa.kvp. Yes, sir. 

Mr. Bates. And, of course, if he exercises that discretion to retain 
somebody on the rolls, the problem does not arise? 

Mr. Waukup. Yes, sir. 

Mr. Bares. Is your problem here the Hiss Act? 

Mr. Waxxvup. Well, that is one of the problems. 

Mr. Bares. Is there anything in the Armed Services Code of 
Military Justice that would prevent the executive branch from settling 
these problems themselves? 

Mr. Wa.kup. With respect to future cases, perhaps not, but the 
difficulty seems to have been there that when these situations came to 
light, that there did seem to be a feeling that the discretionary power 
of the statute should be exercised. 

Mr. Buanprorp. May I interrupt? I think what Mr. Bates has 
in mind—and this is the answer I think to the question that you have 
in mind, once the discretion is exercised by the Secretary of the Presi- 
dent, the strange part of it is that once he is disenrolled, the President 
cannot reinstate him. There is nothing administratively that can 
be done for any of these 10 cases. 

Mr. Bates. But it would have been done at the time? 

Mr.*BLanprorp. Having taken the action, they cannot. 

Mr. Bares. It can be done in the future? 

Mr. Watxkup. Yes, sir. 

Mr. Bates. Is the Navy Department in favor of this bill? 

Mr. Watxvp. The position of the Navy Department and the 
Department of Defense on this will in principal, or I might say on the 
proposal, was stated by Mr. Secretary Gates when he appeared before 
this committee approximately a year ago, and that was that we feel 
the power to drop officers from the rolls is a very necessary authority, 
particularly with respect to active-duty officers. 

In both of the situations where we drop them, absence or civil con- 
viction, the officer is normally not available for court-martial trial 
which is the only other way we have of getting him out of the service. 

However, so far as it concerns any action to continue pay, to try to 
ameliorate the partial payment of dropping from the rolls, upon the 
individual concerned or his family, that is considered to be a matter 
of national policy determinable by ‘the Congress. 
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Mr. Bates. However, the President has the authority to drop or 
not drop? 

Mr. Waxkvp. Yes, sir. But whether the pay is to be continued or 
not, the Congress has the authority to say whether or not the pay 
should be continued notwithstanding the dropping. 

Mr. Bares. Of course, the question would not arise if the Navy 
Department decided to retain people. 

Mr. Bennett. They do not want to retain people. They want to 
drop them. 

Mr. Kinpay. The thing I am wondering about is, you dropped 11. 
I am wondering how many were in as bad shape or worse that you 
did not drop. 

Mr. Watxup. We do not know how many; we did not receive 
information on their having been convicted, but I know of no case 
actually, Mr. Chairman, we dropped only eight. Eight we dropped. 
Two we considered and did not drop because they did not meet the 
statutory conditions. One we have now pending determination in the 
Department. 

Mr. Kitpay. You mean that all of those who were reported to the 
Department level were dropped? 

Mr. Watxkvp. Yes, sir, to the best of my knowledge. 

Mr. Kitpay. There may have been many known to the authorities 
in the field but they did not, see fit to take action and there is no way 
for you to know? 

Mr. Waukvp. That is right. 

Mr. Kixpay. A fellow with a good friend in court probably got by 
all right. The fellow who didn’t, got slugged. 

Mr. Waxxkup. There may well have been several. 

Mr. Kixpay. Without objection, you may read your entire state- 
ment into the record. 

Mr. Waukup. My name is Homer A. Walkup. Iam acommander, 
United States Naval Reserve, serving in the Bureau of Naval Per- 
sonnel, as Assistant Director and Legal Assistant, Officer Performance 
Division. The Officer Performance Division has initial administra- 
tive cognizance of sections 1161, 1163, and 6408 of title 10, United 
States Code, the statutes which authorize the dropping from the rolls 
of officers who have been finally convicted by civil authority and sen- 
tenced to confinement in a Federal or State penitentiary or correctional 
institution. 

Concerning the background of the statutory provisions for dropping 
officers from the rolls, since the act of July 13, 1866 (14 Stat. 92), 
peacetime dismissals of military and naval officers have been forbidden 
otherwise than pursuant to sentence of general courts-martial. 

In the act of July 15, 1870 (16 Stat. 315, 319), the qualification was 
introduced with respect to officers of the Army that the President 
might drop from the rolls of the Army for desertion any officer absent 
from duty 3 months without leave. This statute expressly provided 
that an officer so dropped from the rolls should forfeit all pay and 
allowances. Section 1229 of the Revised Statutes provided both the 
restriction upon dismissal and the authority for dropping from the 
rolls of officers of the Army; section 1266 contained the provision for 
forfeiture of pay by officers dropped from the rolls. Section 1624, 
article 36 of the Revised Statutes, contained the restriction upon 
dismissal of officers of the Navy. 
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The act of January 19, 1911 (36 Stat. 894), repeated the authoriza- 
tion to drop from the rolls any officer of the Army who might be 
absent without leave to 3 months, and for the first time added to the 
officers who might be dropped from the rolls one who had “‘been absent 
in confinement in a prison or penitentiary for more than three months.’ 

An act approved April 12, 1918 (40 Stat. 501), for the first time 
authorized the President to drop from the rolls of the Navy or Marine 
Corps any officer who was absent from duty without leave for 3 
months or more, or who, having been found guilty by the civil authori- 
ties of any offense, is finally sentenced to confinement in a State or 
Federal penitentiary. 

The 1918 act was codified as a part of article 36, Articles for the 
Government of the Navy, former title 34, United States Code, section 
1200, article 36. In the June 4, 1920 (41 Stat. 811), reenactment 
of the Articles of War, article 118 (former title 10, U.S. C., sec. 1590) 
combined the restriction upon dismissal with the authority to drop 
from the rolls absentees without leave or in confinement. 

In the act of May 5, 1950, which enacted the Uniform Code of 
Military Justice and peernee the Articles of War and Articles for 
the Government of the Navy, section 10 set forth a provision common 
to all services restricting the dismissal of officers otherwise than in 
time of war, but authorizing the President to drop from the rolls any 
officer absent without authority for 3 months or more, “or who, 
having been found guilty by the civil authorities of any offense, is 
finally sentenced to “confinement in a Federal or State penitentiary 
or correctional institution.” 

Section 249 of the Armed Forces Reserve Act of 1952, former 
section 992 of title 50, United States Code, made specific provisions 
for dropping from the rolls members of Reserve components absent 
without authority for 3 months or finally sentenced to confinement in a 
penitentiary or correctional institution. 

A specific provision to that effect was required since the 1952 act 
repealed prior provisions of law making reservists generally subject 
to separation in the same manner as regulars while on active duty, 
and a specific provision relating to discharge of reservists retired with 
pay who are civilly convicted. The 1950 statute conc erning the 
dropping of regulars from the rolls and the 1952 statute relating to 
reservists have been codified in the new title 10, United States ¢ ‘ode, 
in sections 1161 and 1163, respectively. 

One further statute which pertains to dropping persons from the 
rolls in section 8 of the act approved September 1, 1954. Section 1 of 
that act prohibits the payment of retired pay on account of service as 
an officer or employee of the Government to any person convicted of 
certain specified offenses or who has engaged in certain other pre- 
scribed conduct. 

Section 8 authorizes the President to drop from the rolls any 
member of the Armed Forces, the Coast and Geodetic Survey, or the 
Public Health Service, who is deprived of retired pay under the pro- 
visions of that act. 

No statute prior to the act of September 1, 1954, expressly stated 
that the dropping from the rolls authority was applicable to retired 
officers. Expression of that authority in the 1954 statute would appear 
to constitute a tacit recognition of such applicability, however, rather 
than an implied exclusion thereof. This is because the 1954 act 
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required stoppage of retired pay, regardless of whether the sentence 
upon conviction of the offenses specified extended to confinement in 
any penitentiary or correctional institution, and also required stoppage 
of pay in some instances wherein no criminal procesecution had taken 
place. In such situations, section 8 would supply an authority to 
separate the individual from his service status which otherwise would 
be lacking. 

To complete the statutory background, the Navy had long con- 
strued the term “officer” to include the lowest grade of warrant officer. 
In article 1 of the Uniform Code of Military Justice, however, ‘officer’ 
was defined, when used in “this code,” as referring to a “‘c eae 
officer,”’ including a commissioned warrant officer. 

Section 10 of the act of May 5, 1950, which contained the dropping 
from the rolls authority, was not technically a part of the Uniform 
Code of Military Justice which comprised section 1 of the same act. 
Hence the statement to the effect that “any officer” could be dropped 
from the rolls meant any commissioned or warrant officer in the Navy, 
but was considered by the Army and Air Force to mean only any 
commissioned officer. 

In preparing title 10, United States Code, the Navy definition of 
“officer’”’ was employed in subsection 101 (14); namely, commis- 
sioned or warrant officer, but to avoid having the codification enact 
new law for the Army and Air Force, it was necessary to limit the 
general dropping from the rolls authority in section 1161 to “any com- 
missioned officers.” This necessitated preparation of a new section, 
6408, to provide for warrant officers, W—1—the lowest grade or so- 
called buck warrants—of the Navy and Marine Corps the same 
limitations on dismissal and liability to dropping from the rolls as 
obtained prior to the enactment of title 10. 

One of the effects of passage of H. R. 9673 would be to eliminate 
this distinction between the Navy-Marine Corps and the Army-Air 
Force. Warrant officers in all services would be made subject to 
being dropped from the rolls in the same manner as commissioned 
officers. 

As regards pay of officers dropped from the rolls, the original Army 
statute on the subject, the act of July 15, 1870, contained an express 
statement that an officer dropped from absence without leave should 
forfeit all pay due or to become due. This provision was carried in 
the Revised Statutes as section 1266; was section 849 in former title 10, 
United States Code; and is section 3633 of the new title 10, United 
States Code. 

The 1911 Army statute, which added the authority for dropping 
from the rolls on civil conviction, did not contain an express provision 
for forfeiture of pay. The 1918 initial Navy and Marine Corps 
dropping from the rolls statute contained no provision for forfeiture 
of pay, and subsequent uniform statutes have been similarly silent. 

Whatever may have been the original intent of the 1918 statute, 
the Navy has for over 30 years construed the statute as being equally 
applicable to active and retired officers so far as concerned dropping 
from the rolls for civil conviction. Section 10 of the Naval Reserve 
Act of February 28, 1925 (43 Stat. 1083), provided that reservists 
retired with pay should at all times be subject to the laws, regulations, 
and orders for the government of the Navy. 
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Section 6 of the Naval Reserve Act of June 25, 1938 (52 Stat. 1176), 
former title 34, United States Code, section 853d, contained an 
express authority, by way of exception, ‘for discharge by the Secretary 
of the Navy of those reservists retired or transferred to the Fleet 
Reserve with pay who had been sentenced by civil authorities to 
confinement in a State or Federal penitentiary as a result of conviction 
for a felony. 

Since the act of January 16, 1857 (11 Stat. 154), later incorporated 
in section 1457 of the Revised Statutes, retired officers of the Regular 
Navy had been by statute ‘subject to the rules and articles for the 
government of the Navy and to trial by general court-martial.’’ 

The 1918 law relating to dropping from the rolls upon civil convic- 
tion was codified among the articles for the government of the Navy 
in article 36. 

We have been able to find records of 11 officers in a pay status— 
active or retired—who have been considered for dropping from the 
rolls by reason of civil conviction. One was an active list regular 
officer, convicted of murder. Three were retired regular commis- 
sioned officers, one of which was a homicide case, the other two being 
property cases. Two involved retired regular chief warrant officers— 
one of which was a homicide, the other a property case. One involved 
a retired Reserve chief warrant officer, a property case. 

The eighth and last of the group actually dropped from the rolls 
was a retired Reserve lieutenant ee dropped pursuant to 
section 8 of the act of September 1, 1954, after his retired pay was 
stopped for conviction in a Federal court of making a fraudulent claim 
against the Government. Of the 3 remaining cases, in 2 it appeared 
that the retired officers had not been sentenced to confinement in 
penitentiaries, within the meaning of the wording of the statute at 
that time. It has been since amended to state, “penitentiary or 
correctional institution.” The 1lith case is still pending in the 
Department. 

I am advised that the Army and Air Force have no record of drop- 

ping retired officers from the rolls by reason of civil conviction. One 
possible explanation is that the Army statute, from 1911 to 1951, 
authorized dropping officers “absent in confinement,” the word 
“absent”? bemg susceptible to an inference of nonapplicability to 
inactive retired officers, who have no assigned duty station, hence 
cannot be deemed “absent” in the normal military sense. The re- 
ported Jack of cases in the Marine Corps may be due to their retired 
officers having been more fortunate in avoiding difficulties with civil 
authority or to more successful concealment of any such difficulties 
by the retired officers concerned. 

With respect to pay of officers dropped from the rolls for civil con- 
viction, as has been noted above, neither Army nor Navy statutes 
have expressly provided therefor in this spec ific instance. So far as 
active officers are concerned, the question is an academic one, since 
their confinement in the penitentiary readers them absent from duty, 
and by long-established fiscal and judicial rulings, one is not entitled 
to pay when he is absent and unavailable for duty. 

The absence situation does not obtain as to retired officers, but 
Navy fiscal and legal opinions have consistently held the continuation 
of retired pay to be dependent upon the continuation of retired officer 
status. Therefore, when the status is terminated by reason of drop- 
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ping the retired officer from the rolls, his entitlement to retired pay is 
deemed concurrently terminated. 

The position of the Department of Defense on proposed legislation 
to ameliorate the impact upon retired officers and those dependent 
upon them, of the dropping from the rolls statutes, was broadly 
stated by the Secretary of the Navy, Mr. Gates, in his appearance 
before this committee approximately a year ago. That position is 
broadly that the authority to drop officers from the rolls is a very 
necessary one—patently so in the case of active-duty officers, as the 
absence or confinement usually renders the officer unavailable for 
court-martial trial. The retired officer, although he has not disgraced 
the service to the same extent as the active-duty officer, still bears 
the title of an office of honor and trust under the Federal Government 
which ill befits a convicted felon. 

In either situation, however, the issue of whether consideration of 
equity and humanity require continuation of pay, notwithstanding 
such severance of service status, is a matter of national policy, de- 
terminable by the Congress. If it is determined that ameliorative 
action, in the direction of continuing pay in some instances, is war- 
ranted, then the following are submitted as concomitant desirable 
objectives for such legislation: 

The relief should be limited to officers retired and released from 
om duty; to offenses: committed subsequent to retirement and 
release; and to retired officers dropped from the rolls for civil convic- 
tion, rather than for desertion from an active-duty status. Officers 
on active duty who run afoul of civil authority should not be more 
leniently dealt with than those whose major offenses are prosecuted 
before courts-martial. Also the mere fact that an officer has been 
retired before his offenses were discovered and prosecuted should 
not entitle him to preferential treatment vis-a-vis other officers who 
remained in active service. One who deserts from active service 
should not be paid, regardless of whether he may have been in active 
or retired status at the time. 

2. A retired officer who has no dependents should not have pay 
disbursed or accruing to him while he is legally incarcerated. This 
is the policy established with respect to veterans’ pensions under 
Public Law 24, 85th Congress, approved April 25, 1957. Granted 
that a provision to this effect may discriminate in favor of one receiv- 
ing disability compensation from the Veterans’ Administration rather 
than retired pay for physical disability—disability compensation not 
being a ‘‘pension’”’ subject to Public Law 24—it would be adminis- 
tratively uneconomic to attempt to make distinctions on the basis of 
the extent to which in individual cases retired pay might be being 
rendered for physical disability. 

3. While a retired officer is incarcerated, his service should have 
discretion to determine whether he has bona fide dependents, how 
many, where located, the percentage of his retired pay which should 
be allotted to each, and to whom it should be payable. This would 
generally parallel the provisions of Public Law 24 relating to allot- 
ments of pensions to dependents of a confined pensioner. Determina- 
tions of this type, made in a benefactory capacity, should be exempt 
from fiscal or judicial review. That is to avoid burdening courts and 
fiscal officers with protests by dissatisfied claimants. 
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. A retired officer dropped from the rolls who continues in receipt 
a pay should not enjoy the additional benefit of being no longer 
subject to the conflict-of-interests statutes, dual compensation limita- 
tions, and the Dual Employment Act. Otherwise he would be advan- 
taged over his fellows who had managed to avoid civil conviction and 
sentence to imprisonment. 

5. A retired officer dropped from the rolls should not have saved 
to him any s0-C ‘alled fringe benefits, such as commissary and exchange 
privileges or ‘open gangway” at Armed Forces installations. These 
are attached to the position of honor which he has forfeited by reason 
of civil conviction and sentence. 

It would be anomalous to have retired pay “saved” under legis- 
ane of this type to one to whom ss of retired pay is expressly 
prohibited by the act of September 1, 1954, especially since many of 
the circumst7nces under which pay ment of retired pay is so prohibited 
bear a tinge of disloyalty. 

A former retired officer whose retired pay is ‘‘saved’’ by this 
statute, should receive only that pay which he was getting prior to 
the time he was dropped from the rolls. He should not be entitled 
to general increases in retired pay which might be authorized through 
future years. 

H. R. 9673 generally meets all of the objectives outlined above. 
In staffing the matter through the services, however, it has been 
deemed desirable to make several changes, primarily from the stand- 
points of clarification and format. The Department of the Navy, 
on behalf of the Department of Defense, has submitted letter comment 
to the chairman of the House Armed Services Committee, enclosing 
a proposed redraft of H. R. 9673. 

Members of the subcommittee have received a sectional analysis 
of the proposed redraft of H. R. 9673. I shall attempt briefly to note 
certain of the highlights: 

H. R. 9673 would add an identically worded new subsection to 
both sections 1161 and 1163 of title 10 to save pay of former retired 
officers dropped from the rolls. Since section 1163, relating to re- 
servists, authorizes the dropping from the rolls of ‘members,”’ 
statutory authority exists to drop retired enlisted reservists, but not 
retired enlisted regulars. The authority has not been exercised, 
and no exercise is anticipated, but against the possibility of any future 
exercise thereof, the language has been broadened to read ‘“‘a person”’ 
rather than a “former retired officer.”’ 

H. R. 9673 now would prohibit the dropping from the rolls under 
sections 1161 and 1163 of any - whose retired pay has been stopped 
under the act of September 1, 1954. Since the provisions for con- 
tinuing pay apply only to seouiia dropped under those sections, this 
would have the effect of denying the restoration or continuation of 
retired pay to one whose pay had been stopped under the 1954 act. 

This, however, possesses a flaw, in that if one had been dropped from 
the rolls under section 1161 or 1160 before his pay had been stopped 
under the 1954 act, there would be a conflict in statutes—one saying 
his retired pay should continue; the other, that it should stop. To 
obviate such a conflict, it is proposed to state simply that one whose 
retired pay is withheld under the 1954 act (title 5, U.S. C., sees. 740b- 
740i) is not entitled to the benefits of the new subsection. 
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The language of H. R. 9673 ‘‘After December 31, 1956, a former 
retired officer shall not be deprived of retired pay * * *’ could be 
interpreted as authorizing restoration of pay on and after January 1, 
1957, for every retired officer ever dropped from the rolls. The true 
intent is believed instead to be that of restoring pay only to those 
retired officers dropped from the rolls after December 31, 1956, retro- 
active to the time they were dropped from the rolls. Proposed re- 
vised language is suggested to accord with that perceived intent. 

4. The word “provide” preceding conditions in the title of H. R. 
9673, is changed to “‘specify’’ in the proposed revision. Paragraphs 
(1) and (2) of H. R. 9673 are utilized as exceptions to the ‘“‘saved”’ 
pay provision of the new subsection in the proposed revision. Para- 
graph (3), concerning payments to dependents, is set forth as a 
proviso to clause (2). Paragraphs (4), (5), and (6) are combined in 
two new proposed subsections. 

Mr. Huppieston. As I understand it, the Army and the Air Force 
have no record of having dropped anybody from the retirement rolls 
and this action applies only to the Navy in these 11 cases? 

Mr. Watkup. Yes, sir. 

Mr. Huppieston. The Army and the Air Force have no cases of 
this type and the Marine Corps has no case of this type, but still the 
Navy law would apply to the Marine Corps. 

Mr. Waxxvp. Yes, sir. 

Now, the same law applies to all services, and I think one explana- 
tion of the lack of such cases in the Army and Air Force is that up 
until 1951 they had this statute which stated that only those officers 
absent in confinement would be dropped. Of course, a retired officer 
not being on a duty status, normally would not be considered absent 
in the general accepted military sense of the term. 

Mr. Huppueston. | understand. 

Mr. Bennett. Why could the situation not be remedied just by 
saying you can continue to drop the men from the rolls but in these 
instances where they were dropped the pay would continue? 

Mr. Buanprorp. That is what this bill does. 

Mr. Chairman, may I make one comment on the position of the 
Department of Defense which seems to be a little bit inconsistent? 

Just the other day the Department of Defense—I read that the 
Department of Defense had taken the position that retirement pay is 
earned retirement. Now, does the Department of Defense take that 
position or do they not take that position? 

Mr. Watxkvup. I think they would take that position, Mr. Bland- 
ford, in favoring H. R. 9673, or a revision thereof. 

Mr. BLaNprorp. My point is, you say the question of whether or 
not they should draw this retired pay is not for them to recommend, 
and yet they have come out very strongly in favor of the position that 
retirement pay is earned retirement and the fact that people do not 
contribute to their own retirement is actually taken into account in 
establishing pay scales. 

Now, if retirement pay is earned retirement, why should a retired 
officer of the armed services be in any different position than anybody 
else in the Federal Government who earns his retirement? Would 
that be an acceptable position for the Department of Defense to take? 

Mr. Wavxvup. I feel that would be quite acceptable, Mr. Blandford. 
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Mr. Kitpay. I agree that military retirement is earned retirement. 
I do not know whether the courts will sustain that when they start 
to finding out where the contribution came from. I know that this 
subcommittee, in writing pay legislation, has taken it into considera- 
tion and has fixed the pay scales accordingly. But even on a paid 
retirement system, I believe that if there were conditions subsequently 
retained in the act, prior to the contributions, then there would be a 
valid termination of the retirement rights. 

In a bill of this kind to take care of cases, or cases in the past, 
provisions with reference to forfeiture in the event of convictions or 
continuation in the event of conviction would be proper to determine 
the rights of those who enter upon duty or come under the system 
subsequent to the date of the act. 

Mr. Wavxvp. Yes. 

Mr. Kitpay. Do you have something further in your statement? 

Mr. Watxup. I have some further comment here concerning certain 
principles that we feel should be embodied. 

Mr. Kitpay. I wish you would go ahead. 

Mr. Watxkup. On the assumption that some amelioration is deemed 
to be in order for persons dropped from the rolls, there are certain 
concomitant desirable objectives which we feel might be considered. 

Now, first it is submitted that the relief should be limited to officers 
retired and released from active duty to offenses committed subse- 
quent to retirement and released and to retired officers dropped from 
the rolls for civil conviction rather than for desertion, from an active 
duty status. 

Officers on active duty who run afoul of civil authority should not 
not be more leniently dealt with than those whose major offenses are 
prosecuted before court martial. Also the mere fact that an officer 
happened to be retired before his offenses were discovered and prose- 
cuted should not entitle him to preferential treatment. These would 
be other officers who remained on the active list. 

Mr. Buanprorp. That is all in the bill right-now. The bill that we 
wrote and that Mr. Kilday introduced has all that in there. 

Mr. Wauxkup. Yes. 

Secondly, a retired officer who has no dependents should not have 
pay disbursed or accruing to him while he is legally incarcerated. 
This is the policy established with respect to veterans’ payments under 
Public Law 24, which Congress approved April 25, 1957. 

Mr. Bennetr. Does the proposed law not go further than that? 

Mr. Watxkvup. We cover that, sir. 

While a retired officer is incarcerated, his service should have dis- 
cretion to determine whether he has bona fide dependents, how many, 
where located, the percentage of his retired pay which should be 
allotted to each, and to whom it should be payable. This would 
generally parallel the provisions of Public Law 24 relating to appor- 
tionment of pensions of persons incarcerated. 

Determinations of this type being made in a benefactory capacity 
should be exempt from fiscal or judicial review. This is to avoid 
burdening courts and fiscal agencies with protests by any dissatisfied 
claimants. 

Mr. BLANpForpD. You mean with regard to the findings of depend- 
ents? 

Mr. Wavxkup. Yes, and how much they should be paid. 

20066—58—No. 923 
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Mr. Buanprorp. But you would not object if the actual payment 
was subject to review in the event there was an overpayment or 
something of that nature? 

Mr. Watxvup. No, sir. That has been pointed out to us that not 
only in the bill as now worded, but in the substitute bill which the 
Department of Defense has proposed, we state both determinations 
and payments would not be subject to review, and it has been pointed 
out by the General Accounting Office—— 

Mr. Krpay. There is a bill proposed i in lieu of 9673. 

Mr. Watxup. Yes, sir. 

Mr. Kitpay. That has just reached the committee, as I under- 
stand. 

Mr. Watxup. Yes. 

Mr. Kivpay. That bill will be satisfactory to the Department? 

Mr. Waxkup. It will be satisfactory to this specific point that 
Mr. Blandford has raised. I understand that the General Accounting 
Office would wish to have the word “payments” stricken because 
literally that would mean if one of our accounting machines happened 
to make an error and overpay someone by $3 million, that would not 
be subject to review. That is perfectly acceptable to us to strike the 
word “payments’”’ and simply leave the determinations. 

Mr. Kitpay. We have a time factor this morning. 

I think we would like to hear now from the General Accounting 
Office and if you will stand by, we will let him proceed. 

Mr. Carpenter. My name is O. B. Carpenter and I am the legisla- 
tive attorney for the General Accounting Office. 

Mr. Chairman and members of the subcommittee, sections 1161 (b) 
and 1163 (b) of title 10 provide in effect that the President may drop 
from the rolls of the Army, Navy, Air Force, Marine Corps, or Coast 
Guard, any commissioned officer, including any Reserve (1) who has 
been absent without authority for at least 3 months, or (2) who is 
sentenced to confinement in a Federal or State penitentiary or correc- 
tional institution after having been found guilty of an offense by a 
court other than a court-martial or other military court and whose 
sentence has become final. 

After a person has been dropped from the rolls and his military 
status terminated, he ceases to be entitled to the pay which he was 
receiving based on that status, and, in addition, sections 3633 and 
8633 of title 10 applicable to the Army and Air Force, respectively, 
provide that commissioned officers who are dropped from the rolls 
pursuant to 1161 (b) of title 10 for absence without authority for 
months forfeit all pay due or to become due. 

No similar express provision relating to forfeiture of pay of com- 
missioned officers of the Navy in that situation is found in title 10. 
Under the provisions of the Armed Forces Leave Act, however, 
members of the Armed Forces forfeit all pay and allowances accruing 
during periods of unauthorized absence from duty unless such absence 
is excused as unavoidable; and the Armed Forces Leave Act provisions 
would appear sufficient to prevent inequities in that respect. 

The act of September 1, 1954, (68 Stat. 1142, 5 U. S. C. 740b to 
740i), commonly referred to as the Hiss Act, provides that retired 
pay shall not be paid to persons convicted of offenses defined in certain 
enumerated sections of the United States Code and any offense, 
except an offense within the purview of title 18, United States Code, 
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section 13, which is a felony under the laws of the United States or 
of the District of Columbia committed under certain circumstances. 
The Hiss Act forfeiture provisions apply irrespective of whether the 
person concerned is dropped from the rolls. 

H. R. 9673 would amend sections 1161 and 1163 of title 10 to 
provide that after December 31, 1956, a former retired officer shall 
not be deprived of his retired, retirement, or retainer pay by reason 
of having been dropped from the rolls pursuant to those sections, 
except (1) when the offense for which dropped was committed while 
he was on active duty, and (2) while he is actually in confinement 
subsequent to being dropped. When retired pay is stopped during 
periods of actual confinement, the Secretary concerned would be 
authorized to pay a part or all of the withheld retired pay for the 
actual support of any person or persons determined to be dependent 
upon the former retired officer. 

Findings, determinations, and ‘payments’? made in such cases 
would be binding and conclusive upon all courts, departments, ad- 
ministrative agencies and accounting agencies of the United States. 

Former retired officers dropped from the rolls and whose retired 
pay is continued would continue to be subject to the penal, prohibi- 
tory, and restrictive statutes relating generally to the pay and civil 
employment of officers of the Armed Forces and they would be 
ineligible for any other benefits, including increases in yetired pay, 
to which members or former members of the uniformed services 
entitled to retired, retirement of “equivalent”? pay may be eligible. 
Persons deprived of retired, retirement, or retarier pay under the 
provisions of the Hiss Act could not be dropped from the rolls under 
the provisions of sections 1161 and 1163. The forfeiture provisions 
of title 10, United States Code, sections 3633 and 8633 would be 
broadened to make them applicable to officers generally. 

Whether a retired member of the uniformed services who has been 
dropped from the rolls should continue to receive his retired pay is a 
question of policy for Congress to decide and we express no opinion 
on that aspect of this matter. We believe, however, that the bill 
needs clariication in certain respects and certain seeming disparities 
in present law as it relates to dropping officers from the rolls should 
be corrected. 

To the ‘extent that this bill amends title 10, United States Code, 
section 1161, it would apply only to commissioned officers of the regu- 
lar components, and title 10, United States Code, section 6408, pro- 
vides that noncommissioned warrant officers of the Navy and Marine 
Corps may be dropped from the rolls for the same reasons for which 
commissioned officers may be dropped under title 10, United States 
Code, section 1161 (b). 

We find, however, no similar provisions in title 10 relating to Army 
and Air Force noncommissioned warrant officers and thus under the 
provisions of title 10 there is no authority to drop from the rolls non- 
commissioned warrant officers of the Army and Air Force. 

In such connection, the prior provisions on which title 10, United 
States Code, section 1161 (b) were based (50 U.S. C. 739), were not 
restricted to commissioned officers but related to officers generally 
and in our view included noncommissioned warrant officers. It would 
seem that noncommissioned warrant officers of all the Armed Forces 
should be treated equally where a dropping from the rolls is concerned 
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and this subcommittee may wish to give consideration to the matter 
in connection with the bill. Since section 1163 (b) applies to “any 
Reserve,” this disparity among noncommissioned warrant officers 
does not exist with respect to members of the Reserve components. 

Mr. Bianprorp. Would you go further and say that since a retired 
Reserve enlisted man can be dropped from the rolls that the law also 
ought to apply to retired regular enlisted personnel? 

Mr. Carpenter. It is our view that it should. I make the sug- 
gestion with respect to 1163 (b). 

Mr. Buanprorp. To apply to everyone? 

Mr. Carpenter. I say later on that if the amendment to the bill 
would apply to Reserve noncommissioned officers—to Reserve com- 
missioned officers—Reserve officers, shall I say—and the amendment 
to 1163 (b) we say should be amended to make it apply to any Reserve 
including enlisted men to agree with the basic section unless it is the 
purpose of the committee to restrict the amendment to officers only. 

Mr. Kitpay. I think you better go ahead with your statement 
because we will have a rollcall very soon. 

Mr. Carpenter. Yes, sir. 

As pointed out above, any officer who commits an offense while 
on active duty would be excluded from the benefits of the bill. This 
provision apparently is jntended to include offenses committed on 
active duty either before or after retirement and unless it does, or is so 
construed, unequal treatment might result. 

To illustrate, two officers serving on active duty may jointly commit 
a serious crime. Before the perpetrators of the crime are discovered, 
one of them may have been retired. The remaining active list 
member presumably will be court-martialed and at least dismissed 
from the service, thereby precluding him from ever receiving retired 
pay. 

The situation with respect to the retired individual, however, is not 
so clear. It may not be possible to court-martial him. While retired 
members of the Armed Forces may be recalled to active duty, the 
statutes authorizing their recall generally specify the purposes for 
which they may be recalled; and in at least one case which came 
before us on a pay question a United States district court issued a 
writ of habeas corpus and ordered the release from confinement of 
two Navy enlisted men who had been ordered to active duty under a 
statute authorizing their recall for the performance of duty, the court 
concluding they had been ordered to active duty for the purpose of 
court-martial proceedings and dishonorable discharge. Our decision 
in that case is reported at volume 36, Comptroller General Decisions, 
page 228. 

The provisions of the bill authorizing the Secretary concerned to 
pay the retired pay of dropped officers for the actual support of 
dependents while the former officer is in confinement are similar to 
certain apportionment provisions applicable to veterans’ benefits and 
we perceive no reason why similar authority may not be made appli- 
cable to retired pay in the same situation. 

Also, we have no objection to the finality provisions of the bill as 
they relate to findings and determinations of dependency. We see, 
however, no need or justification for making such provisions applicable 
to payments. ‘To do so would deprive the Government of authority 
to recover erroneous payments resulting from any cause. Many 
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erroneous payments are the result of simple mistakes in computation 
or of mechanical errors and in certain cases, due to mechanical errors, 
some exceedingly large payments have resulted. We do not believe 
these finality provisions are intended to have that result and we 
recommend that they be restricted to findings and determinations of 
dependency. 

Sines this bill relates to members of the Armed Forces who have 
been retired, it appears that the word “equivalent” in line 20 on page 3 
of the bill should be changed to “‘retainer’’. So far as we can find, the 
term “equivalent pay” does not relate to the retired pay authorized 
for members of the Armed Forces who have been retired but has 
reference to payments like those which were authorized for certain 
Public Health Service officers before July 1, 1944. 

The commissioned corps of the Public Health Service is a uniformed 
service. Prior to July 1, 1944, however, there was no provision for the 
retirement of Public Health Service commissioned officers. Such 
officers were placed on waiting orders, a status similar to retirement, 
with 75 percent of their active-duty pay and since the pay which 
they receive in that status is equivalent to retired pay, it is referred to 
as equivalent pay in pay bills for the uniformed services. We do not 
know of any retired members of the Armed Forces who receive 
“equivalent pay” as distinguished from “retired pay.” 

The purpose of the provisions which would prohibit the dropping 
from the rolls of persons deprived of retired pay under the provisions 
of the Hiss Act is not clear. As now written, these provisions would 
absolutely bar the dropping from the rolls of any officer convicted 
under the Hiss Act and since the offenses covered by that act include 
the most serious Federal crimes, including treason, we doubt the 
advisability of such an absolute prohibition. 

While section 1163 of title 10 applies to all reservists, including 
retired enlisted reservists, this bill apparently would be applicable 
only to retired Reserve officers. Unless the provisions of the bill, as 
they would amend section 1163, are intended to apply only to retired 
Reserve officers, they should be broadened to include retired Reserve 
enlisted members to agree with section 1163. 

Also, since the payments which this bill would authorize to persons 
dropped from the rolls would not be dependent upon any military 
status, they would be materially different from retired pay and ap- 
parently would be tantamount to a gift or gratuity in the nature of 
pension. Conceivably, therefore, they may be subject to taxation on 
the basis that they are not income. 

This could result in a person who has been dropped from the rolls 
under sections 1161 (b) and 1163 (b) receiving a larger net retired-pay 
payment than a person who has not been dropped from the rolls. 
We do not believe persons dropped from the rolls under those sections 
should be permitted to receive any increase in pay by virtue of having 
been dropped, and this contingency should be covered by the bill. 

That concludes my statement. 

Mr. Kitpay. Thank you, Mr. Carpenter. 

Now, Mr. Carpenter, in view of the report that has just been filed 
by the Department and the bill that has been suggested, I think that 
we are going to want to have counsel go over that bill and review your 
suggestions that you have made in your statement here, and then we 
will determine later whether we will meet again on it. 
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I would like to ask you this question while we are here: In the 
event, because of the prospect of early adjournment of Congress, we 
cannot complete or do not complete legislation on this subject, would 
there be any objection on the part of the General Accounting Office 
to continue suspension with reference to the Rueger case? 

Mr. Carpenter. We would be glad to withhold action. 

Mr. Kitpay. That would relieve us of a good deal of that pressure. 
It is quite likely true in view of the new report and the new suggested 
form of the bill we may be able, in the House at least, to complete 
legislation. We will attempt to do that and in the event we do not, it 
wil be understood there will be no objection. 

I do not know whether your claim is collectible. There has not 
been anything said on whether there is anything from which it could 
be collected. 

Mr. Carpenter. Of course, there is a law involved and we have to 
have some basis for withholding, but since this matter is going to 
continue to receive consideration by the Congress, we will continue 
to withhold collection action. 

Mr. Kizpay. We do not know what action the subcommittee or 
the full committee or Congress will take, but it will receive our 
attention in the next session should it not be concluded in this. 

Mr. Bennett. Our committee can assure you that we are going 
to do that. ; 

Mr. Kinpay. We will give it consideration. 

Mr. BuanpFrorp. May I have permission of the subcommittee to 
work with the Department of the Navy, the Department of Defense 
and the General Accounting Office in an effort to draw a bill ap- 
parently the objective we are all agreed upon with one eta 
and if I could have an expression from the subcommittee on this one 
matter, I believe we could probably write a bill or at least come up 
with a bill that would meet all of the objections that have been 
brought out here today, and either have it ready for introduction at 
the next session or possibly have it ready for this session, and that is 
the question as to whether we want to make any of this disenrollment 
provision applicable to ‘“‘any”’ retired enlisted man. 

The way we proposed it it would apply only to retired officers. 
There is no authority to drop a retired enlisted man except a retired 
Reserve enlisted man today. The Hiss Act, of course, is applicable 
to everybody, including going through a stop sign in the District of 
Columbia, as far as that is concerned. You could lose your retire- 
ment pay. 

As I understand, the one basic policy question we should decide 
before we attempt to write this bill is, What do we want to do with 
retired enlisted personnel? 

Mr. Kitpay. I would be opposed to extending the provision. 
There is every argument that all enlisted personnel ought to be in the 
same situation. Personally I would not want to extend it. 

Mr. BLanprorp. That we confine the authority to disenroll 
strictly to commissioned officers and warrant officers, and remove it 
from retired Reserve enlisted men. 

Then we would have it for all officers, Regular or Reserve. 

Mr. Kixpay. I think it would be better to remove the Reserve 
provision and make it uniform. 
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We will insert at the end of the hearing the earlier informal hearings 
on this subject, and a statement from the Fleet Reserve Association. 

With that, we will adjourn to the call of the Chair. 

(Whereupon, at 11:30 a. m., the subcommittee adjourned, to 
reconvene at the call of the chairman.) 


DISENROLLMENT OF OFFICERS 


House or REPRESENTATIVES, 

CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE No. 

Washington, D. C., Thursday July 18, #1 967, 


The subcommittee met at 10:15 a. m., in room 313-A, House Office 
Building, the Hon. Paul J. Kilday (chairman of the subcommittee) 
presiding. 

Mr. Kinipay. The committee will be in order. 

This is an informal executive session for the purpose of learning 
just what is involved in the question of disenrollment of officers, and 
we would like to proceed just informally. This is an exploratory 
operation to find out what is involved and what, if anything, we 
should do. 

We will be glad to hear from you, Mr. Secretary. 

Secretary Gates. I have a statement, Mr. Chairman, that I think 
might clarify the issue, probably better than I could state it, if I just 
read it. 

Mr. Kinpay. Go right ahead. 

Secretary Gates. I think it will be helpful for me to provide a 
summary of circumstances involved in the dropping from the rolls 
of former Comdr. Robert D. Rueger, United States Navy (retired), 
this being a case which has received wide publicity and which has 
presumably prompted the instant investigation into the practice of 
dropping officers from the rolls. 

Mr. Rueger is now 48 years of age. He enlisted in the Navy from 
Ohio in 1926 when he was 17 years of age, and in 10 years culienind 
in attaining the dual distinction of becoming a chief petty officer in 
a difficult technical field as a radioman and of being designated as an 
airplane pilot. 

In early 1941 he was made a warrant officer. Approximately 
year later he was appointed as a lieutenant, junior grade, and he 
advanced to the grade of commander in 1951. 

Effective July 1, 1955, he was retired at his own request, having 
completed 29 years of service. 

The character of Commander Rueger’s active service over these 
29 years is not in issue. He served faithfully and well. 

After his retirement, he lived on a farm in Fairfax County, Va. 
On New Year’s evening, 1955, he entertained some friends at his 
home following a turkey shoot which was held on his property. One 
Leonard Dodson came to the party at the Rueger house. Although 
Dodson and Rueger do not appear to have been previously acquainted, 
Dodson accompanied another person who was a friend of Commander 
Rueger’s. Dodson entered into an argument with another guest, 
which argument Commander Rueger endeavored to stop. A fight 
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ensued between Commander Rueger and Dodson which culminated 
in Rueger’s shooting Dodson 4 times with a .45-caliber automatic 
pistol. 

Dodson died from the wounds received, and Commander Rueger 
was arrested and charged with homicide. On August 28, 1956, in 
the circuit court of Fairfax County, Va., Commander Rueger was 
convicted upon a plea of guilty, ofac harge of voluntary manslaughter, 
and was sentenced to serve 5 years at hard labor in the penitentiary 
house of the Donanicnioealtiy. of Virginia. 

On September 26, 1956, this is—the conviction was in August— 
the Chief of Naval Personnel addressed a letter to Commander 
Rueger advising him that it was contemplated to make a recom- 
mendation to the President that he be dropped from the rolls of the 
Navy, that he was privileged to make a statement in his own behalf 
concerning such action and that any statement submitted by him 
would be carefully considered in conjunction with all information 
pertaining to the case. 

Commander Rueger acknowledged receipt of this letter on October 
7 and later submitted an undated statement in which he invited 
attention to his inactive retired status both at the time of the offense 
and of his conviction thereof. 

More detailed representations in Commander Rueger’s behalf were 
made by the attorney who had represented him in the Virginia 
prosecution and by Commander Rueger’s wife. 

The Chief of Naval Personnel delayed forwarding the case to my 
office until January 30, 1957, to assure that every opportunity was 
provided Commander Rueger to show why this action should not be 
taken. 

After receipt in my office the case was studied by the Judge Advo- 
cate General and other members of my staff. The case was trans- 
mitted to the President, who, on March 8, 1957, dropped Com- 
mander Rueger from the rolls. 

The action in this case was taken under a statutory authority which, 
as far as the Navy is concerned, has existed substantially unc hanged 
since April 12, 1918. This statute is a necessary adjunct to those 
provisions of law which, with exceptions not here relevant, are to 
provide for the dismissal of career officers from the service otherwise 
than pursuant to court-martial sentence. The dropping from the 
rolls statute now contained in the newly codified title 150 as section 
1161 (b) covers two situations in which it is impractical to try officers 
by court-martial. These are (1) the situation in which an officer has 
absented himself under circumstances indicative of an intent to de- 
sert, and (2) where an officer has been convicted in a civil court and 
sentenced to confinement in a State or Federal penitentiary. 

In the former event, the officer is obviously unavailable for trial. 
In the latter event he is often unavailable by reason of civil deten- 
tion, and in addition it is manifestly undesirable and not conducive 
to good intergovernmental relationship to have a multiplicity of 
courts passing on the same issues of guilt or innocence. 

The dropping from the rolls statute is an absolute necessity in the 
thus far fortunately very rare cases in which an active-duty officer 
deserts or runs seriously afoul of the law. 

The statute under consideration has, however, found more frequent 
use over the years in the cases of retired officers. Research has dis- 
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closed that 7 officers have been dropped from the rolls by reason of 
civil conviction over the past 30 years. Five of these at the time were 
retired officers, and two were in active status. 

I have, Mr. Chairman—I don’t know whether you want me to read 
it—the cases of all 7 officers briefly outlined, as to what happened 
to them. 

Mr. Hupp.ieston. Mr. Chairman, I am vitally interested in one of 
those cases—Lieutenant Commander Gillem, I believe, is one of those 
listed. 

Secretary Gates. I don’t have them by name, but I can read the 
cases with pleasure if you would like me to. 

Mr. Krupay. Would it take long to do it? I think maybe we 
should have the background. 

Secretary Garess. It is less than two pages. 

Mr. Kixpay. I think you should read it. 

Secretary Gates. A. A chief machinist retired for physical dis- 
ability after 20 years of service convicted of murder for killing his 
oldest son, committed in a drunken fight of rage. 

B. A commander retired after 25 years of service, convicted in a 
Federal court for wrongful appropriation of 116 items of Government 
property, including all kinds of things, a refrigerator and cement and 
generators and everything else. 

C. A chief machinist retired for physical disability after less than 
2 years of service convicted of issuing a large number of worthless 
checks. 

D. A chief machinist in active service convicted in a Federal dis- 
trict court of wrongful appropriation of Government property. 

E. A lieutenant commander in active service who had advanced to 
that grade after 23 years of total enlisted and officer service, con- 
victed of murder and sentenced to life imprisonment for killing his 
wife. 

F. The case of Commander Rueger, which we are outlining in this 
testimony. 

G. An interesting case involving a lieutenant commander, United 
States Naval Reserve, retired by reason of physical disability after 5 
years of service. In July 1954 this retired officer was convicted in a 
Federal court upon a plea of nolo contendere of having made certain 
false statements to Federal authorities in connection with matters 
pertaining to his civilian employment and his naval service. 

One of the statutes under which he was convicted is section 287, 
title 18, United States Code. ‘This is one of the sections specifically 
enumerated in Public Law 769, 83d Congress, the so-called Alger Hiss 
Act, approved September 1, 1954, as rendering one ever convicted of 
violation ineligible for any annuity or retired pay on the basis of 
service as an officer or an employee of the Government. 

Section 8 of that act specifically authorizes the President to drop 
from the rolls any member of the armed services who is deprived of 
pay under the provisions of the act. The officer in question was 
deprived of retired pay under Public Law 769 and was dropped from 
the rolls pursuant to section 8 that law. 

To complete the picture, 2 additional cases have been discovered 
in which officers, 1 retired and 1 active, were considered but not 
recommended for the action of dropping from the rolls. This was 
because the places to which these officers were sentenced to con- 
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finement were not deemed State penitentiaries—quote—within the 
meaning of the statute as it was then worded. It has since 1950 been 
amended to add ‘correctional institution” to ‘Federal or State 
penitentiary.” 

There is currently under consideration in my office a case involving 
a retired chief warrant officer retired for physical disability after 15 
years of service who has been convicted before a Federal court of 
conspiracy to violate internal revenue statutes in connection with the 
manufacture and sale of whiskey. So far as concerns the general 
policy of separating officers who have been civilly convicted and 
sentenced to penitentiaries or other correctional institutions from 
their positions of honor and trust, as officers of the Federal Govern- 
ment, I feel very strongly that the statutory power to do so is a proper 
and highly necessary one. In each of the seven cases described 
wherein officers have been dropped from the rolls, the action was 
taken only after affording the individual officers concerned every 
opportunity to furnish representations in their own behalf for con- 
sideration of the Secretary of the Navy and of the President and upon 
fully weighing all the factors involved. I think the existing statutes 
on the subject are adequate to the end of authorizing the dropping of 
officers from the rolls and no changes in this connection are deemed 
necessary. 

There is not in my opinion any sound basis for differentiating 
between active and retired officers in the dropping from the rolls 
statute. Both classes of officers hold positions of honor and trust. 
Both have been for over a hundred years, at least, continually subject 
to trial by court-martial. Both should therefore be equally subject 
to the action of dropping from the rolls in a situation where it is not 
practical to try them before court-martial. 

Unlike the Dual Compensation Act and the act of June 10, 1896, 
the dropping from the roll statute makes no specific mention of the 
derivation of retired pay. In the cases of those officers who are 
entitled to any form of pay from the Federal Government while in a 
retired status, the Comptroller General has not definitely ruled that 
termination of that statute necessarily carries with it the termination 
of the pay attached thereto. 

One Court of Claims case—Allen v. the United States—decided in 
1950, seems to assume that the termination of the status carries with 
it a termination of pay, but the issue was not argued before that court. 

Disbursing officers, however, in the absence of a clear ruling to the 
contrary, are compelled in the interests of self-protection to refuse to 
continue retired pay once they are informed that the retired status 
has been terminated. 

Whether a statute should be proposed to direct continuation of 
retired pay notwithstanding the terminition of the retired status by 
dropping from the rolls is an issue to be determined by the Armed 
Services Committee. This being preeminently a matter within 
congressional cognizance, it would be presumptious to offer any 
opinion. 

As to the case to which I have alluded above, which is now under 
consideration in my office, I feel justified in delaying referral to the 
President for a time sufficient to permit the subcommittee and the 
Armed Services Committee to look at the problems involved and make 
a report on the subject. 
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That, Mr. Chairman, is an effort to explain the predicament of the 
desire we have to maintain the statute to drop people from the rolls 
and the question of its relationship to retired pay. 

Mr. Kixtpay. Thank you, Mr. Secretary. 

Have you any questions, Mr. Huddleston? 

Mr. Huppuesston. I am waiting on a file from my office. I didn’t 
know we were bringing this up this morning, and I wanted to get 
the file I had in mind. 

Mr. Kixpay. Are there any questions by members of the committee 
of the Secretary? 

Mr. Reece. In your reference to this case 

Secretary Gatrs. There is the case of the man convicted of boot- 
legging, and it is pending in the office for decision, but in view of the 
fact this committee is studying this question of retired pay, I think 
we ought to let it stay there and not send the name to the President 
for the dropping from the rolls until we get this clarified. 

Mr. Resrcer. The case that is the primary subject of your discussion 
today—— 

Secretary Gates. That has been done. The President has dropped 
him from the rolls. 

Mr. Resecr. Was any representation on his part made to the Navy 
Department further than the statement he himself submitted to which 
you referred as the undated statement? 

Secretary Garns. I understand that his lawyer appeared in his 
behalf and his wife also appeared in his behalf in connection with his 
case. 

Admiral Hottoway. That is correct. 

Mr. Witson. Do we have any indication of the attitude of the 
other services toward this problem? 

Secretary Gates. Can you answer that, Admiral Holloway? 

Admiral Hotioway. I think Captain McGainnes can speak to that, 
if the chairman will permit. 

Captain McGarnngs. I have been informed—and I see we have 
representatives of the other services here—I have been informed that 
the Army has dropped two individuals from the rolls and that the 
Marine Corps has dropped none under these statutes. They have 
had no cases arise in the Marine Corps, and that the Air Force, to 
my understanding, has brought none. 

Mr. Bennert. As I understand it, it is automatic, now, or is it 
somewhat discretionary that he be dropped? 

Secretary Gatrs. The problem I am discussing I think with the 
committee is the problem of retired pay, not an individual case. I 
cited the individual case to illustrate the problem. Commander 
Rueger’s case is closed. He has been dropped from the rolls. He 
makes the seventh case in history, so to speak. 

We have one other case pending in the office that I think we should 
delay until we get this clarified. 

Mr. Bennert. Is it automatic when a person commits a felony 
or crime that he is dropped from the roll, or is there discretion left in 
the executive branch to drop him or not? 

Admiral Hotutoway. There is discretion with the Secretary and the 
President. 

Secretary Gatrs. The Secretary recommends to the President after 
he looks the case over. 
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Mr. Bennett. Has any criteria been set up which are impartially 
applied to all cases, and if so, can you tell me what those criteria are? 

Admiral Hottoway. Mr. Bennett, the criteria is—there is no set 
criteria. Each one is a custom job. Each one is gone into search- 
ingly because all of them are infinitely different, and it would just be a 
case where it is a crime against humanity, a crime against nature, and 
something of that sort, a serious matter ‘that has led to the man going 
to the penitentiary, then that would be of concern to me to report to 
the Secretary for the recommendation. 

Mr. Kiupay. Mr. Blandford. 

Mr. Buanprorp. I have several questions. In the first place, has 
there been a Comptroller General’s decision or any decision on section 
10 of the Uniform Code in this regard? I would like to read the law: 

No officer shall be dismissed from any of the armed forees except by sentence 
of a general court-martial, or in contumation thereof, or, in time of war, by order 
of the President; but the President may at any time drop from the rolls of any 
armed force, any officer who has been absent without authority from his place 
of duty for a period of two months or more, or who, having been found guilty by 
the civil authorities of any offense, is finally sentenced to confinement in a Federal 
or State penetentiary or correctional institution. 

My question is this: The reference to the words ‘‘from his place of 
duty” indicates that the intent of this statute was to be applicable only 
to active-duty personnel. Has there ever been a court decision that 
this statute is applicable to-retired officers, on the nature of the theory 
that this is a criminal statute and must be strictly construed? 

Admiral Warp. We have found none, Mr. Blandford. 

Mr. Buanprorp. You may possibly be charged with having inter- 
reted a statute as having been applicable to retired personnel which 
think may well be argued is only applicable to active-duty personnel 

because of the language. 

The reference to ‘‘from his place of duty” is what bothers me. 

Mr. Kixtpay. As I understood the Secretary, he was referring to an 
old law. 

Secretary Gates. 1918, I think, Mr. Kilday. 

Mr. Buanprorp. But reenacted by Uniform Code in 1950, which 
I just read. The only correction was “correctional institution” 
from the 1918 act. 

Admiral Warp. We think there is little question but what the ‘‘or”’ 
is a separate provision. 

Mr. BLANDFoRD (reading): 

The President at any time may drop from the rolls of any armed force any 
officer who has been absent without authority from his place of duty for a period 
of three months or more, or who, having been found guilty by the civil authorities 
of any offense, is finally sentenced to confinement in a Federal or State penetentiary 
or correctional institution. 

I submit that statute, by and of itself, on the theory of the strict 
interpretation of criminal statutes, may not be applied to retired 
officers. 

Admiral Warp. We have uniformly construed it to apply to retired 
officers, Mr. Blandford, for the reason that we consider the absence 
offense is given as one reason for exercising this executive discretion 
to drop from the rolls. 

Mr. Buanprorp. Or confinement while in an active-duty status? 

Admiral Warp. No, sir, it says that—you can’t very well have an 
absence offense without also having a place of duty. 
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Mr. Buianprorp. Let me ask you this, Admiral: If a man on 
active duty should violate a Federal statute and be picked up by 
Federal authorities and incarcerated and sent before a jury and tried 
and convicted, would you then argue that you have no authority to 
disenroll, since that portion of the statute must only apply to retired 
officers? 

Admiral Warp. No, you could catch an active-duty officer under 
either alternative, under the absence offense, or on the conviction. 

Mr. Buanprorp. You agree that it is a debatable question? 

Admiral Warp. I am sorry, sir, I do not. I feel the language is 
so clear that you cannot escape the intent of Congress to create two 
reasons as a basis for dropping from the rolls. One is an absence 
offense and the other is a conviction, and they are completely separate 
the way we regard them. 

Mr. Buanprorp. I contend that it is a conviction for an active-duty 
man. I merely mentioned it because I think possibly there is an 
ambiguity. Now, I would like to ask you this question: The President 
having disenrolled an individual, can the President, without con- 
firmation from the Senate, reenroll an individual who has been 
disenrolled? 

Admiral Warp. It is our opinion that he cannot. 

Mr. BLanpForp. So it is a negative power in one sense of the word. 
After taking the action of disenrollment, he may not then—a future 
President could not say, ‘“The man has now served his sentence and 
I now reenroll him?” 

Admiral Warp. As to the particular action, there are opinions of the 
Attorney General, for instance, that hold that once the officer has 
been dropped from the rolls, that is final with respect to that entire 
proceeding. They ruled on the Secretary of the Army, actually. It 
was held that he was defunctus officio. 

Having made the determination, the recommendation, the man 
having been dropped, he could take no further action. 

Mr. Krupay. Who held that, Admiral? 

Admiral Warp. The Attorney General, sir. 

Mr. Bianprorp. Let me ask you this question: What are the laws 
with regard, say—and I have in mind the new law that was just 
signed by the Preaident- -I haven’t checked it, but what are the laws 
with regard to disability compensation paid by the Veterans’ Ad- 
ministration for an individual confined to an institution who has 
dependents? Does that individual lose all of his compensation 
benefits? 

Admiral Warp. If I may, I would like to take a look at that partic- 
ular provision. IthinkI havesomethingonithere. You are speaking 
of Public Law 24? 

Mr. BLanprorp. I am not sure of the number. 

Admiral Warp. Public Law 24 of the 85th Congress authorizes 
the Administrator of Veterans’ Affairs to discontinue payments of 
pensions; that is, “pensions,’’ as distinguished from disability com- 
pensation. 

Mr. Buanprorp. Definitely. “ 

Admiral Warp. “After pensioners have been imprisoned for 
60 days.” ; 

Mr. BLanprorp. We are not concerned with pensions here at all, 
are we? We agree that a man’s retired pay is not a pension; is that 
agreed? 
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Admiral Warp. It is not a gratuitous pension, certainly. 

Mr. BLanpForp. It is not a pension. It is retired pay? 

Admiral Warp. That is right. 

Admiral Hottoway. Mr. Chairman, if I may interpolate, I know 
the Secretary approved this in our discussion: It is an earned incre- 
ment. 

Mr. Kiupay. That is my view of it. I have argued it constantly 
in connection with pay bills, and things of that kind. We have very 
deliberately in pay bills taken the position that if contributions were 
to be made we would increase them by the contribution—we do regard 
them on the committee as something that has been earned by his 
service. We have difficulty in Congress on that. 

Mr. Wixtson. With that in mind, Public Law 24 would not be rele- 
vant. 

Mr. Buanprorp. That is the point. I would still like to know 
whether an individual confined to a Federal] or State institution, who 
is drawing disability compexsatiou trom the Veterans’ Administra- 
tion, which is earned compensation for a disability :acurred in service, 
loses that compensation because he is confined to an institution. 

Admiral Warp. No: the only authority I know of applies to pen- 
sions as distinguished from disability compensation. 

Mr. Buanprorp. Therefore we have a distinction. An individual 
therefore who is retired for, disability, who elects to draw compensa- 
tion from the Veterans’ Administration, does not suffer under section 
10 and probably would not suffer under the Hiss Act, and yet that 
individual is being paid compensation for his disability which is 
identical in intent with the compensation to which an officer or an 
enlisted man is entitled who is retired for disability. 

Is there any question in your mind about that, Admiral? 

Admiral Warp. Not at all. I agree 100 percent. 

Mr. Buanprorp. Now we come to the question of whether or not 
we are justified in eliminating retired pay based upon a disability 
incurred in service because a man has been confined to an institution, 
because it is retired compensation, as contrasted with compensation 
paid by another agency. 

Is there any consistency in that position? This is in connection 
with the retirement pay, not the disenrollment. 

Admiral Warp. As the Secretary stated, sir, we consider that to 
be a matter of policy. My individual opinion is entirely with yours 
on that point. I think it is inconsistent. 

Mr. BLanprorp. Now let me ask you this question: Would you 
agree that the intent—disregarding the Hiss Act for the moment— 
that the intent of section 10 which is applicable only to officers—and 
I assume that that has been construed to mean commissioned officers; 
whether it has ever been construed to include warrant officers who 
are not commissioned, I do not know; I presume not, although I do 
not know—do you happen to know? 

Admiral Warp. It applies to commissioned warrant officers. 

Mr. BLanpForpb. Just to commissioned warrant officers. But the 
intent of this statute apparently is to provide a means by which a 
person who brings disgrace upon a branch of the service may be dis- 
enrolled so he is no longer considered a member of the armed services 
with all of the disrepute that that conviction carries with it in its 
connotation to that particular service. 
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Admiral Warp. That is right. 

Mr. Buanprorp. That is what you wish to preserve, is the elimina- 
tion of the individual as an officer and a gentleman under the statute? 

Secretary Gates. That is right. 

Mr. BuLanpForp. Insofar as retired pay is concerned, you say that 
is a decision for the Congress to make? 

Secretary Gares. That is right. 

Mr. Witson. Mr. Chairman, what happens in the case of enlisted 
men who belong to the Fleet Reserve Association, for example? 

Mr. Buanprorp. I don’t believe there is any authority—the only 
way you could do it, I would assume, would be under the Hiss Act, 
if it is a Federal offense, or if they were recalled to active duty for the 
purposes of trial by general court-martial. 

Mr. Witson. I would like to know what the Navy does in this 
connection. 

Admiral Hottoway. In the first place, Mr. Chairman, the Fleet 
Reserve is a unique navy law which we passed in 1916, and that is not 
retired pay. That is a retainer. That is quite significant because 
dual compensation doesn’t come into that. I just remind you of that. 

Mr. Wiuison. What happens when someone who is enrolled in Fleet 
Reserve is convicted? 

Admiral Hotutoway. No action. 

Admiral Warp. Actually all provisions which apply to retired 
regular enlisted personnel also apply to the Fleet Reserve. 

Mr. Witson. What happens to the regular? 

Admiral Warp. They are subject to determination, but not under 
the same conditions as officers. 

Mr. Kixpay. He is discharged, is he not? 

Mr. Witson. Does he lose his retirement pay? 

Admiral Hottoway. May I ask Captain McGainnes to speak on 
this? 

Captain McGarnngs. I can only relate we have taken no action 
with regard to enlisted personnel under these laws. 

Admiral Warp. Mr. Blandford is right. The Hiss Act applies, 
but that is the only provision for dropping from the rolls that is similar 
to the officer provision. 

Mr. Kiupay. Did I understand you, Mr. Secretary, to say that the 
question ds to whether disenrollment would forfeit retired pay has 
not been made by the courts? You made some reference to it. 

Secretary Gates. That is right, sir. It is a very cloudy picture. 
There is no ruling by the Comptroller General on the subject, but 
one court we found in 1950 seemed to assume that the termination 
of status carries with it the termination of pay, but the issue wasn’t 
argued in the case, so it is inconclusive. It was a Court of Claims 
case, Allen v. United States. 

This needs legislation and clarification by the Congress. 

Mr. BLanpForp. Do you know the date of that case? 

Secretary Gates. We can furnish it. 

Mr. Kitpay. Can you recall a retired man to active duty for the 
purpose of court-martial? 

Admiral Warp. Under the Uniform Code of Military Justice you 
do not need to call an officer or enlisted personnel to active duty. He 
is also subject to court-martial jurisdiction. On the question of 
dropping enlisted men from the rolls, if it is a Reserve enlisted man, 
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even though on active duty, he can be dropped from the rolls on 
exactly the same conditions as these officers we have been discussing. 
That is for absence for at least 3 months or after having been found 
guilty and the sentence finally approved, in a civilian court. 

Mr. Witson. In effect, then, there is nothing in law that covers 
retired enlisted personnel? 

Admiral Warp. “Regular” enlisted personnel. 

Mr. Buanprorp. They could be tried on matters prejudicial to 
good order and discipline, and I presume the decision of the court 
could be dismissal? 

Admiral Warp. Oh, yes. 

Mr. Buanprorp. That raises this interesting point in connection 
with this whole problem, and that is the philosophy behind this 
proposition: An individual with 29 years and 11 months of service on 
active duty commits a crime. Let’s say that he too is involved in 
bootlegging or is involved in murdering his neighbor, or something of 
that nature, and he is either court-martialed or, in this instance, would 
be turned over to civil authorities, tried, and convicted. This is 
before his retirement. 

Now, he could have been tried by court-martial and undoubtedly 
would have been dismissed, in which case, after 29 years and 11 months 
of service he would have ended up with exactly nothing. Now, if 
that individual commits a crime and the crime is committed in the 
same period of time but is not discovered until after he retires, we 
get into the question of philosophy as to differentiating between the 
liabilities of a man on active duty, the liability of being dismissed for 
an act performed, as contrasted with the lesser liability we are discuss- 
ing here of a man who is retired and draws retirement pay. 

Now, I would like, Mr. Secretary, if you would—because I think 
there is a distinction—I would like to have your opinion as to how 
you can approach two different people and come up with a different 
result and still justify the result insofar as having one be dismissed 
without any benefit, while the other would be entitled, if Congress 
takes that position, to retirement pay because it is earned retirement 
pay; what is your own philosophy on that, now? 

Secretary Gates. I cannot verify the legalities on it, but my own 
philosophy would be that you shouldn’t have that distinction. 

Mr. BLanprorp. Don’t you think there is a distinction—isn’t that 
one of the liabilities of serving on active duty, that you are always 
subject to dismissal with complete and total loss of pay, and that is 
one of the reasons why, when you retire, you draw half pay, because 
you are not—it is considered that one of the liabilities of active duty 
is that you are always subject to dismissal, but after you retire, 
regardless of the reason, you are paid what you have actually earned. 

Secretary Gates. We agree with the actual pay that you have 
actually earned. We don’t draw very much distinction in philosophy 
between active-duty officers and retired officers. The retired officer is 
subject to recall to active duty, he is subject to court-martial, he is 
entitled to wear a uniform and call himself by his military title, and 
we want very much to reserve the right in these few major cases to 
disenroll them. We want the Congress very much to clarify the 
question of retired pay. 

Mr. Buanprorp. That goes right back to the point of whether or 
not you think—let me put it bluntly: If the Congress is going to say 
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that an individual who is retired may be disenrolled but draw retire- 
ment pay, should the Congress in the same breath say that an indi- 
vidual convicted of a crime while serving on active duty will be 
entitled to draw that same amount of retired pay that he would have 
been entitled to draw had he retired, except for the fact that he was 
convicted? 

Secretary Gates. You had better let my lawyer answer that 
question. 

Admiral Warp. I would like to point out that in any similar 
problem, there must be a time at which you consider a right vests and 
it is awfully tough luck for someone to be prevented from completing 
service whoch would enable him to have obtained a vested right. 
But we have to draw the line somewhere, there has to be finality at 
some point, and that point, most conveniently to the Government, and 
for the administration of the service, is upon retirement. 

Now, we all regard retired pay as earned pay and the right should 
vest at that point, and if he doesn’t quite make it, it is awfully tough 
luck, but that is the way it has to fall. 

Mr. Witson. On the other hand, it is conceivable that he could 
still be on active duty and still be in a retirement bracket. 

Mr. BLanpForp. Oh, yes; that is the problem I pose. 

Secretary Gates. That is the point. 

Mr. Buanprorp. The commander has already had enough years to 
qualify for retirement and presumably could have retired, but he has 
been convicted of a crime. 

Mr. Witson. Because he is on active duty, he doesn’t have the 
vested right. 

Mr. BLanpForp. So long as this is an informal discussion, there is 
one possible compromise position. 1 was intrigued with the cases 
for example, converting to his own use Government property cases. 
Those are cases that have been discovered. I remember reading 
about somebody who had a fire up in Pennsylvania and they dis- 
covered half of the material from a World War I warehouse in his 
attic, or someplace, which indicated something took place back in 
1918 or 1919. But if we were to take the position that an individual 
would be entitled to his retired pay, even though disenrolled because 
it vested in him on the day that he retired, subject, however, to this 
condition, that if he is convicted of a crime for an act which he per- 
formed while serving on active duty, that he would lose his retired 
pay, which would put him in the same category as the individual on 
active duty who might have a reasonable compromise in the two 
positions. 

Mr. Kitpay. Rueger would have been subject to court-martial if 
he was on active duty, would he not? 

Secretary Gates. Yes, sir. 

Admiral Warp. There you get into the problem of the statute of 
limitations which is generally “considered to be a beneficial statute. 
How far back should you go? 

Mr. Rivers. Now, Mr. Chairman, the Judge Advocate General 
mentioned that you have to have a cutoff date somewhere. You don’t 
consider Rueger as ever having had any vested, established right? 

Admiral Warp. Oh, yes. 

Secretary Garrs. We testified to that. We do. 
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Mr. Rivers. On the philosophy that he was subject to recall and 
that he was—— 

Secretary Garrs. No; that he earned his retired pay with faithful 
service. 

Mr. Rivers. That he was subject to recall, that he could wear his 
uniform. 

Secretary Gates. Subject to court-martial. 

Mr. Rivers. He was subject to court-martial and could be called 
commander or captain or whatever rank he had. That is the theory 
by which you disenrolled him, and cut off his vested benefits? 

Admiral Warp. Sir, we are talking about two different things. 
We were discussing at one point what the law should be. The law 
as it is has the inevitable result that if we drop them from the rolls 

Mr. Rivers. He loses his vested interest. 

Admiral Warp. The disbursing officer stops paying him, and it is 
felt that is a matter for the determination of Congress. 

Mr. Rivers. The law now as you interpret it is that at the moment 
he is disenrolled he doesn’t have that vested interest, and it is up to 
Congress to determine it. 

Secretary Gatss. Yes, sir. 

Mr. Rivers. Now, what is your suggestion? 

Secretary Gates. On how it could be done? 

Mr. Rivers. Yes. . 

Secretary Gates. Well, we have a suggestion. 

Mr. Huppteston. Before we get into that, I would like to bring 
my case to the attention of the committee, if I may. 

Mr. Kiupay. Very well; go right ahead. 

Mr. Huppueston. I have been working on the case of Lieutenant 
Commander Gillem, United States Navy, retired, who is a constituent 
of mine, since January 14, 1955, when the case was called to my 
attention by Mr. John W. MelIntosh, the United States probation 
officer for the northern district of Alabama Federal court. 

Mr. Melptosh wrote me a letter in 1955 which I would like to read 
to the committee which will point up I think a case which indicates 
even more noticeably than the Rueger case the need for congressional 
action in this field. 

He wrote me as follows: 

The above-named boy from Birmingham was retired on disability from the 
Navy some time back. He was diagnosed repeatedly as having a severe person- 
ality disorder and a recent diagnosis at naval hospital in San Francisco had 
described him as psychotic with dementia praecox tendencies. 

Mr. Parrerson. Mr. Chairman, is this officer a Reserve officer? 

Mr. Huppueston. This is a regular officer and former enlisted man. 

It is noticed that his behavior pattern in the past has included repeated flights. 
He has upon occasion abandoned his duty station or home to embark on these 
wandering flights, and has financed them by a series of fraudulent checks. He 
was tried in Federal court in San Francisco on June 15, 1954, on charges of violat- 
ing the title 18, United States Code, section 13, drawing and uttering insufficient 
funds checks, and he was submitted to the custody of the Attorney General for 
2 years, which sentence was suspended and he was placed on probation for a 
period of 5 years. 

The subject then returned to Birmingham, where he has been under our 
supervision— 
that is, under the supervision of the probation officer attached to the 
Federal court in Birmingham. 
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He has gotten along fairly well until recently. However, the Navy has now 
advised him that they contemplate allowing him either to resign or be dropped 
from the rolls of the Navy on account of conviction in the Federal court at San 
Francisco on the charge of publishing an insufficient funds check. 

It should be stated that the defendant did publish a good many insufficient 
funds checks, but apparently the same psychotic condition for which he was 
retired from the Navy caused the compulsion to resort to flight which he financed 
by these checks. 

I observed the symptoms of his old behavior pattern returning and today sent 
him to the naval hospital at Pensacola, Fla. 

I am wondering if there is anything you could do about the Navy’s proposed 
disciplinary action in Washington, or if not, please advise me to whom I should 
make representation in his behalf. 

The man has a wife and two children who needed retirement pay for support. 
Anything that you can do or tell me will be appreciated. 


I contacted the Navy and they advised me that he was being 
dropped from the rolls pursuant to section 10, Public Law 506 of 
the 8ist Congress, and that the discretion in the matter was rested 
with the President. 

I wrote the President outlining the case, and with the indulgence 
of the committee, I would like to read the letter that I wrote the 
President because I think it is quite pertinent. 

I wrote the President as follows: 


The Department of the Navy has placed before you facts pertaining to the 
conviction of Lt. Comdr. Fred Gillen, Jr., United States Navy, retired, for issuing 
insufficient funds checks, and sentenced to a 2-year term of imprisonment. 

In making your decision as to whether Lieutenant Commander Gillem should 
be dropped from the rolls of the Navy I would respcecfully urge you to consider 
the following: 

Lieutenant Commander Gillem was given disability retirement from the Navy 
because of a psychotic condition. This mental condition apparently caused him to 
be under a compulsion to resort to flight and on several occasions he abandoned his 
duty station or home to embark on these wandering trips which were financed by 
negotiating the fraudulent checks. Mr. John W. MelIntosh, United States 
probation officer, Birmingham, Ala., who has supervised the probationer since 
his conviction, informs me that the offense committed by him was apparently 
brought on by the same psychotic condition for which he was retired from the 
Navy. 

I respectfully urge you to carefully consider this point, for if true it would in 
my opinion be an injustice to drop him from the rolls because of the commission 
of this offense. This is a tragic case. He has a wife and two children who need 
his retirement pay for support. Mr. McIntosh has advised me that after observ- 
his old behavior pattern returning recently he sent him to the United States naval 
hospital at Pensacola, Fla. It appears, therefore, that the subject’s mental 
condition has improved little, if any, and he will be able to contribute nothing to 
the support of his family. 

His family would suffer greatly unless he remains on a disability retirement 
status. 

That was referred to the Navy by the President, and Admiral 
Grenfell on December 3, 1955, wrote me and I will just read one 
paragraph of his letter—the most important part of the letter: 


The probability that you have suggested that the mental illness which required 
retirement of Mr. Gillem may have also been in some measure a producing cause 
of his condition in transgression of penal statutory law which was perceived at the 
time, was initiated to drop the officer from the rolls of the Navy. It was con- 
sidered, however, that under section 16 of the act of May 5, 1950 (64 Stat. 146, 
title 50, U. 5S. C., sec. 739), an affirmative determination of the mental responsi- 
bilitv of Mr. Gillem was implicit in the civil conviction which was a statutory 
condition precedent to dropping him from the rolls. 


Now, it seems to me that it is definitely established in the eyes of 
the Navy that this officer is suffering from a mental disability. Yet 
they refuse to recognize the fact that that mental disability was 
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involved in the civil offense for which the officer was dropped from the 
rolls. It seems to me that it borders on being a farce to retire an 
officer from active duty because of a mental condition and then to deny 
the existence of that mental condition in dropping the officer from the 
rolls, based on a conviction in a civil criminal case. 

Mr. Kitpay. Do you know whether the mental condition was 
urged as a defense in the trial? 

Mr. Huppieston. I don’t have those facts. I don’t even know 
whether he was represented by an attorney in San Francisco. 

Admiral Hottoway. Mr. Chairman, I must admit that I am not 
familiar with this case, and I have placed the Secretary in that position 
where I haven’t briefed him on it. I would ask the chairman to bear 
with me and let me thoroughly personally investigate this and give 
the member of the committee, and you, sir, a complete résumé. 

Mr. Kitpay. Would you do that, and furnish it to Mr. Huddleston? 

Admiral Hotioway. I will be very glad to. I regret very much 
that I am not familiar with it. 

Mr. Witson. I can understand that the Navy would not like to 
continue on their rolls officers who are undesirable, and yet they are 
faced with a decision to make, whether in order to protect their 
retirement pay they have to continue convicted felons and other 
undesirable officers. 

It seems to me we should be able, through statute, to give them 
something. 

Mr. Kitpay. The situation to my mind is this: 

Members of the military services are always proud of the fact that 
they are a member of the service, whether on active duty or retired, 
and we have always insisted, for instance, in having increases in pay 
applied to the retired as well as to the active-duty personnel, that the 
retired person of the service is still a full-fledged member of the service, 
the only distinction being that he is in retired status rather than 
active-duty status. 

Now, you can’t have it all one way when it is to your advantage, 
and all the other w ay when it is to your disadvantage. I know that 
the public generally expects a retired officer to live up pretty well to 
the same standard of conduct that they expect from an active-duty 
officer. I know that there is frequently deep resentment of any mis- 
conduct by a retired man, almost to the same extent as by an active- 
duty man. So that the question is not just an easy one to determine. 
It boils down, I think, to a question of the power to administratively 
disenroll an officer. In all of these cases with the exception of the 
man who is absent with intention to desert, it would be possible for 
the services to court-martial the man for conduct prejudicial to good 
order and military discipline, and that is the big thing that you want 
to accomplish. 

When you did that, depending upon the gravity of the offense, the 
court could either eliminate him from the service, or impose some 
lesser punishment, and I would think that in some of these cases that 
the lesser punishment would be sufficient and adequate. 

Now, in Mr. Huddleston’s case, it might be a close question of law 
as to whether the mental condition had been adjudicated by the court 
which convicted him. Of course, he would not be liable to a civil 
penalty if he were not mentally competent, and did not understand 
the nature of his act. 
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So that I would think that what you need, here, in these cases, 
would be a court-martial. 

Mr. Buanprorp. In that case, wouldn’t that be double jeopardy? 

Admiral Warp. It would be double jeopardy in the Rueger case. 
If a Federal court tries the person for the particular offense, there is 
no question that if we tried him by a court-martial later on, even 
though we alleged, or charged conduct unbecoming, if the specifica- 
tion has to set out the same offense which had already been the subject 
of a trial in the Federal court, it would be double jeopardy. 

Now, if it were a State court who tried him, theoretically, no double 
jeopardy would be involved, but as a practical matter it would create 
substantial confusion and really depart from the principle of double 
jeopardy if we tried him again for the same thing. 

Mr. Kixpay. It is a violation of State sovereignty. 

Admiral Warp. It is not double jeopardy if tried by a State court, 
and then tried by a court-martial, but as a matter of policy it is pretty 
serious. 

Mr. Rivers. Then I think you run into Navy’s hard-and-fast rule 
that any trouble he gets into, you have discretionary power to kick 
him out of the service. 

Admiral Warp. No, sir; the President has it. 

Mr. Rivers. Well, that is the way it works. 

Then you get into the area of moral turpitude, the intent, whether 
he is capable of following an intent, as brought out by the gentleman 
from Alabama, but in all cases it looks like the Navy reserves the right 
to take him off in case of any kind of conviction. 

Secretary Gates. Well, it has only been used 7 times in 45 years. 
It is pretty rare. 

Mr. Rivers. And what we want to do, I want to hear the Navy’s 
suggestion so that we can work this thing out together. 

Admiral Warp. I would like to suggest, sir, just before Admiral 
Holloway makes the suggestion, that although the Secretary has stated 
that he considers it to be entirely a matter of policy for Congress as to 
whether retired pay would continue—the Secretary wants to continue 
the authority to drop from the rolls 

Secretary Gares. 1 am sure the committee agrees with me, Mr. 
Rivers. 

Admiral Warp. As to one element of loss of retired pay, certainly 
we would not want the retired pay to continue in the case of an officer 
who had engaged in treason, subversion, or any of the Hiss Act type 
of crimes. 

In other words, if he had embezzled money from the Government 
we think there also—I mean, using this official status, his position, to 
defraud the Government, we wouldn’t want him to continue to draw 
retired pay. So that works in very nicely with the suggestion that 
Admiral Holloway has worked out, in case you gentlemen decide as a 
matter of policy that something should be done. 

Mr. Kivpay. I would like to hear the admiral’s suggestion on that. 
I doubt if we would ever be able to pass through Congress a law which 
would say that notwithstanding the fact that the man is guilty of 
murder and is disenrolled, he should continue to draw his retired pay. 
It would be a little hard to get that passed. 

Secretary Garters. I think this looks to us like a rather ingenious 
suggestion. It may not be thought so by your committee. 
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Admiral Houttoway. In the first place, Mr. Chairman, I would say 
that anything of this sort, if there was a modification of law, it should 
apply across the board for all the services, not just the Navy, and 
should be specific so as to make the disbursing officers, give them the 
protection which they must have in disbursal of Government funds. 

Our staff developed this thought: 

If the Congress holds any continuation of pay authority to be in 
order attention might be invited to the fact that there is currently 
under consideration in the Committee on Post Office and Civil 
Service, a proposal to liberalize extensively Public Law 769. the so- 
called Alger Hiss Act. 

This includes in its section 8, title 5, United States Code, section 
740 (h), an authority for the President to drop from the rolls any 
member of the Armed Forces who is deprived of retired pay under the 
provisions of that act. 

Section 7, Public Law 769, title 5, United States Code, section 
740 (i), now provides that the act shall not be construed as restricti1 
authority under any other provision of law to deny or withho 
benefits authorized by law. 

It might be submitted that there could be added to section 7 a 
further statement in the nature of a proviso that the provisions of the 
act shall, however, be exclusive as regards deprivation of retired pay, 
on account of conviction by civil authority, to any member of the 
Armed Forces notwithstanding whether the individual concerned is 
dropped from the rolls or otherwise separated from his status as a 
member of the Armed Forces. 

Now, I admit, sir, that that is complicated, but our people offer 1 
as a suggestion, and I might add that I have the Secretary’s permuis- 
sion to offer a paper for the record which I recommended to him and 
in which he has concurred. It covers largely the technical position 
that we feel is sound on behalf of the Navy Department. 

(The paper referred to follows:) 
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Pers—F2a-kp 
July 15, 1957 
MEMORANDUM 


From: Chief of Naval Personnel. 

To: Secretary of the Navy. 

Subject: Proposed departmental position on congressional investigation of 
dropping personnel from the rolls and depriving them of pay. 

1. The Chief of Naval Personnel has received information that the Kilday 
subcommittee designated by the House Armed Services Committee to investigate 
the matter of dropping persons from the rolls for civil conviction of felony, is 
scheduled to commence hearings the week of July 15-19. A proposed depart- 
mental position has been developed, which is concurred in by the Commandant 
of the Marine Corps. An outline of this proposed position is as follows: 

I. It has been established for over a century that retired officers of the Navy 
remain officers of the Federal Government, entitled to certain privileges and 
perquisites as such, and under a corresponding duty to conduct themselves in a 
manner befitting the honor and dignity traditionally attaching to their offices. 

Since the acts of January 16, 1857, and August 3, 1861, statutes have provided 
that the names of retired officers shall continue in the Navy Register, in their 
respective grades, and that such officers shall be subject to rules for the govern- 
ment of the Navy and to trial by court-martial. Those provisions were contained 
in section 1457 of the Revised Statutes until the effective date of the Uniform Code 
of Military Justice. Since that time retired Regular officers have been included 
among those persons who are at all times subject to the Uniform Code of Military 
Justice. 

Retired officers not on active duty are Subject to such restrictive provisions of 
law as the Dual Employment Act (title 5, U. 8. C., sec. 62); bribery and conflict 
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of interest statutes such as sections 216, 281, 283, and 284 of title 18, United 
States Code; and the provisions of section 6112 (b) of title 10, United States Code, 
stemming from an act of June 10, 1896, rendering retired officers of the Nav y or 
Marine Corps ineligible for any pay ment from the United States while engaged in 
selling naval supplies or war materials to the Navy. 

II. For nearly 40 years statutory authority has existed for summary separation, 
by dropping from the rolls, of those officers who have been convicted in civil 
courts and finally sentenced to confinement in penitentiaries. 

The act approved April 12, 1918 (40 Stat. 501), authorized the President of the 
United States to drop from the rolls of the Nav y or Marine Corps any officer who, 
having been found guilty by the civil authorities of any offense, was finally 
sentenced to confinement in a State or Federal penitentiary. The June 4, 1920 
(41 Stat. 811), reenactment of the Articles of War provided in article 118, a 
somewhat differently worded authority to drop from the rolls those officers of the 
Army who had been absent in confinement in a prison or penitentiary for 3 months, 
after final conviction by a court of competent jurisdiction. In the same act, 
approved May 5, 1950, which enacted the Uniform Code of Military Justice, a 
provision was made in section 10, applicable to all Armed Forces, whereby the 
President might drop from the rolls any officer convicted and sentenced to con- 
finement in a Federal or State penitentiary or correctional institution. In the 
codification, as title 10, United States Code, of various laws relating to the Armed 
Forces, approved August 10, 1956, the provisions of the 1950 legislation have been 
codified as section 1161 (b) and section 6408 (warrant officers, W-1, of the Navy 
or Marine Corps). 

Since the Naval Reserve Act of June 25, 1938, authority has existed for sep- 
arating Reserve officers retired with pay who have been convicted of felony. 
Section 6 of the Reserve Act of 1938, former title 34, United States Code, section 
853d, conferred discretion upon the Secretary of the Navy to discharge members 
of the Fleet Reserve and officers and enlisted men on various retired lists of the 
Naval Reserve, when such personnel had been sentenced by civil authority to 
confinement in a State or Federal penitentiary as a result of a conviction of a felony. 
The act of May 5, 1950, made members of the Fleet Reserve and Fleet Marine 
Corps Reserve subject to the Uniform Code of Military Justice, but did not make 
retired Reserve personnel so subject at times when they were not on active duty 
or receiving Federal hospitalization. The Armed Forces Reserve Act of 1952 
excepted fleet reservists from the Reserve categories under the act. Section 249 
(b) of that act authorized the dropping from the rolls of any reserve who had been 
sentenced to confinement in a Federal or State penitentiary or correctional 
institution after having been found guilty of an offense by a court other than a 
court-martial. This provision is now codified as section 1163 (b) of title 10, 
United States Code. 

III. Statutes relating to dropping from the rolls of persons convicted by civil 
authorities have consistently been regarded in the Navy as conferring discretion- 
ary powers upon the Secretary and the President. Naval officials in positions 
subordinate to the Secretary of the Navy have held themselves obliged under 
such statutes to make known to the Secretary and the President information 
received pertaining to civil convictions and sentences of officers of the naval service. 
This is done by preparing papers designed to effect the action of dropping from 
the rolls, and transmitting them to the Secretary and the President, with a full 
account of all available information pertaining to the circumstances, and recom- 
mendation thereon. 

IV. It is held essential that dropping from the rolls authority be continued as 
respects officers on active duty. 

Otherwise, no statutory authority would exist for separation of an officer con- 
victed in a Federal district court and sentenced to confinement in a penal institu- 
tion. Such an officer could not be subsequently tried by court-martial for the 
same offense. Even in the case of conviction by State authorities, where, in strict 
technicality, the same facts can subsequently be tried before court-martial, it is 
manifestly impracticable and undesirable to undertake a cumbersome second 
prosecution for the sole purpose of effecting a separation from service. The in- 
congruity of continuing responsible officers in the service, and having them bear 
their titles, while in a penitentiary, and of then returning them to service upon 
release from confinement, hardly requires elaboration. 

V. As regards retired officers not on active duty, it is held highly desirable that 
authority be continued to separate them from their military status and title upon 
civil conviction of felony. 

As noted above, the retired officer is entitled so long as he remains such to wear 
the uniform and bear the title of his grade. It is definitely in derogation of the 
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good name of the Armed Forces to have felons continue as officers of the military 
service. , 

VI. Concerning pay to which retired officers are entitled, in the absence of 
legislation specifically authorizing continuation of payments, Federal disbursing 
officers are compelled for their own protection to refuse to make any further pay- 
ments of retired pay after receiving information that the status of the payee as a 
retired officer has been terminated. The Judge Advocates General of both the 
Army and the Navy have rendered opinions that the statutes authorizing dropping 
from the rolls contemplate deprivation of pay upon the acccmplishment of such 
action. 

VII. Whether legislation should be enacted to authorize continuation of retired 
pay, notwithstanding termination of retired status through being dropped from 
the rolls, is a matter preeminently within the discretion of the Congress of the 
United States. The Department of the Navy, as a representative of the executive 
branch of Government, should neither propose nor oppose action in this regard. 

VIII. If the Congress holds that it should enact legislation to continue retired 
pay of officers dropped from the rolls for civil conviction, the following aspects of 
the matter should be submitted for its consideration: 

A. Consideration should be given to excepting from the continuation of pay 
statute, those persons convicted of offenses involving disloyalty to the United 
States or malfeasance in office, such as those for which stoppage of any form of 
retired pay is required by the provisions of Public Law 769, 83d Congress, approved 
September 1, 1954, title 5, United States Code, section 740 (b), and following sec- 
tions. This is the so-called Alger Hiss Act, and it would be anomalous to enact 
a statute which would direct a disbursing officer to continue paying retired pay 
under the same circumstance wherein another statute directs him to stop such 
pay. 

B. There should be excepted from any such continuation of pay authority any 
person whose separation has been pursuant to a court-martial conviction and 
sentence. Unlike a civil court, which may not even be aware of the military 
status and pay of a particular defendant, military courts-martial are necessarily 
conscious of the status and pay of persons before them, and deprivation of such 
status and pay is expressly made one of the permissible punishments upon con- 
viction for major offenses. 

IX. If the Congress holds any continuation of pay authority to be in order, 
attention might be invited to the fact that there is currently under consideration 
in the Committee on Post Office and Civil Service a proposal to liberalize exten- 
sively Public Law 769, the so-called Alger Hiss Act. 

This act includes in its section 8, title 5, United States Code, section 740 (h), 
an authority for the President to drop from the rolls any member of the Armed 
Forces who is deprived of retired pay under the provisions of that act. Section 7 
of Public Law 769, title 5, United States Code, section 740i, now provides that 
the act shall not be construed as restricting authority under any other provision 
of law to deny or withhold benefits authorized by law. It might be submitted 
that there could be added to section 7 a further statement in the nature of a 
proviso that the provisions of that act shall, however, be exclusive as regards 
deprivation of retired pay, on account of conviction by civil authority, to any 
member of the Armed Forces notwithstanding whether the individual concerned 
is dropped from the rolls, or otherwise separated, from his status as a member of 
the Armed Forces. 

X. Public Law 24, 85th Congress, authorizes the Administrator of Veterans’ 
Affairs to discontinue payments of pensions (as distinguished from disability 
compensation) after pensioners have been imprisoned for 60 days. This act 
authorizes the allotment and continuation of pay, in the discretion of the Adminis- 
trator of Veterans’ Affairs, to necessitous dependents of the confined pensioner. 
A similar authority could be provided as respects continuing retired pay, and 
authorizing the secretary of the military department concerned to make payments 
thereof direct to dependents. 

It is held, however, that such authority would entail inordinate supervision 
and administration, as well as being a source of dissatisfaction and complaints 
from conflicting claimants to portions of the retired pay due convicts. If any 
provision respecting continuation of military retired pay is to be made, it is 
preferable that such be a blanket authority. In this way, the convict himself 
could turn his pay over to the dependents whom he desired to have it, or local 
courts could resolve issues of respective entitlements among persons claiming 
dependency, through established committeeship or guardianship proceedings. 
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Courts and welfare agencies of the local community are far better facilitated to 
handle matters of this kind than are the military departments. 
Very respectfully, 
J. L. Houtioway, Jr., 
Vice Admiral, United States Navy. 

Mr. Kixtpay. I would like to know just exactly what that proposal 
would do and how it would work, Admiral. 

Admiral Warp. Under that proposal, the authority of the service— 
that is, the President—to drop from the rolls would continue. In 
other words, you could preserve the morale and integrity of your 
officer corps and their reputation and esprit by dropping from the 
rolls any officer who was convicted of a scandalous offense. That 
would continue just as it is at present. But instead of the automatic 
stopping by the disbursing officer of payment of retired pay, the 
proviso tha’, we suggest would operate so that unless the deprivation— 
the dropping from the rolls—was pursuant to a conviction of a viola- 
tion of the Hiss Act, that he would continue to draw his pay. 

I think it would work out very simply. 

Right now, as Mr. Blandford points out, there is no decision by any 
court or even the Comptroller General that dropping from the rolls 
results in deprivation of retired pay. As a practical matter, however, 
the disbursing officer would not continue to pay because obviously 

he would be taking a terrific risk. 

If you insert this proviso you will clarify the law, and you will give 
recognition to the principle that retired pay is earned pay. You 
would be putting the members of the armed services with respect to 
their retired pay on the same level with holders of industrial retired 
pay—for instance, you earn and obtain a vested right to a pension 
from United States Steel. A conviction in a court is not going to 
subject you to losing your retired pay, your vested right in retired pay. 

The corporation couldn’t deprive you of it. The court couldn’t 
deprive you of it. 

Mr. Riv ers. Then the dropping from the rolls by the President 
or the Secretary would not deprive you of your right to vested pay? 

Admiral Warp. That is right; unless the dropping were for a Hiss 
Act offense, such as subversion, treason, and so on. 

Mr. Gupsser. That would take care of Mr. Huddleston’s case, 
wouldn’t it? - 

Secretary Gates. Yes. 

Mr. BLanprorp. Under the Hiss Act you can be arrested for speed- 
ing in the District of Columbia and lose your retired pay, as a matter 
of fact. The point that Mr. Kilday raises is not covered in your 
suggestion, and I am not sure that you want to do this. 

Mr. Gupser. As I understand the Hiss Act, it applies only to 
Federal offenses. Therefore, you would not cover the situation 
involving any State offense. ‘That raises a very interesting point. 
If you are convicted of murder in a Federal court, you lose your 
retired pay. If you are convicted of murder in a State court, you 
don’t. 

Admiral Warp. We prefaced our suggestion with the statement 
that Congress was considering liberalizing the Hiss Act to cut out a 
number of these things. 

Mr. Buanprorp. But the Congress could have—I doubt whether 
the Post Office and Civil Service Committee—now I don’t know 
whether the Post Office and Civil Service Committee could or would 
go so far as to include State offenses or not. 
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I don’t believe they could. 

Admiral Warp. Assuming that Congress decided it was good policy 
to have retired pay continue as a vested right, we wouldn’t want to 
prejudice that right by virtue of a conviction of a violation of a 
State statute. 

In other words, we think that you don’t want to put the Federal 
Government in the position of supporting traitors, people engaged in 
subversion who have defrauded the Federal Government—that is the 
land that is feeding them. 

Mr. Rivers. That is in their official capacity. 

Admiral Warp. That is right, sir. 

With that limitation we feel if Congress decides the pay should 
continue, this might be a good way of doing it. 

Mr. Buanprorp. Let me raise another interesting point, there. 
I am just raising these balloons for you to shoot down but nevertheless 
it raises this point: If we disenroll an officer and he continues to draw 
his retirement pay—l give a farfetched example—he is no longer an 
officer, therefore, the 1894 dual employment statute does not apply 
to him. 

The Dual Compensation Act of 1932 doesn’t apply to him. So by 
disenrolling him you might possibly be giving him a benefit he never 
expected to get. There are all sorts of factors involved in this thing. 

Admiral Warp. There-is no easy answer, and certain advantages 
accrue to the man who has misbehaved. For one point, the retired 
officer who behaves himself and maintains his reputation as an officer 
and a gentleman is subject to recall to active duty upon war emergency. 

Well, here the man who misbehaves is dropped from the rolls and 
is not subject to recall and he can stay on the outside and make a lot 
of money where the good officers, the good citizens have to go back 
in the service. 

Mr. Parrerson. Mr. Chairman, I think there is one point that we 
are overlooking in this situation: From what 1 understand, conviction 
under State or Federal statute applies. I can see the United States 
would have jurisdiction over the officer in a number of cases, but how 
about a retired officer traveling abroad, and he is convicted of some 
crime in a foreign jurisdiction. 

What is the status then? 

Secretary Gates. We have never had one, I don’t believe. 

Mr. Parrerson. I know you have never had one, but there is 
always that possibility. If you are going to start writing a law | 
think you should take into consideration all circumstances. 

Admiral Warp. The Department of Defense has that under con- 
sideration, sir. 

It is quite a substantial job. The law says, ‘or who having been 
found guilty by the civil authorities is finally sentenced to confinement 
in a Federal or State penitentiary.”’ 

Well, ‘‘State’’ probably refers to a State of the United States. 

Mr. Parrerson. I am talking about a foreign sovereign. 

Mr. BLanprorp. Correctional institution could well apply, to use 
the same argument the Admiral used with me 

Mr. Rivers. Under the philosophy of the Girard case, the State 
Department can give away rights. 

Mr. Patrrerson. This is strictly a jurisdictional point, because 
there are points of appeal reserved to all Americans under the 
Constitution. 
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If I remember my law. What do you do in a case like that, 
Admiral? 

Admiral Warp. The Department of Defense as far as I can find 
out, sir, this morning, has decided that they would not act under the 
vase of a foreign conviction. 

In point of fact, as you know, sir, it is still discretionary with the 
President. There is nothing automatic about this dropping from the 
rolls. 

Department of Defense policy as tentatively formed is that they 
would not recommend that the President so act on the basis of a 
foreign civil conviction. Even assuming that they have the power in 
law. 

Mr. Patrerson. If you did, would you now as a hypothetical case, 
if they did act, would you again try that officer and if so, would he be 
considered in double jeopardy? 

Admiral Warp. No, sir. 

It would not be double jeopardy; but we would not try the officer. 
That is established policy. 

Mr. Parrerson. He would still draw retirement while incarcerated 
in some foreign institution? 

Admiral Warp. Yes, sir. 

In point of fact, in any case, suppose the President decided not to 
exercise his power to drop from the rolls in the case of conviction by a 
Federal court or State court, of murder. The retired pay would 
continue. 

Mr. BLANpForpD. You said in two cases he did not. 

Admiral Warp. Yes, sir. That was probably because it wasn’t 
covered by the law because the law said conviction in a Federal 
penitentiary, ¢ 

Mr. Rivers. May I inquire right here, Mr. Chairman, does the 
Navy feel something should be done about this? 

Secretary Garters. I think something should be done. 

Mr. Rivers. Let’s take the case in point of the Rueger case. I 
have hear a lot of people give their opinions. I turn it over to the 
smartest fellow I know in Congress, Mr. Kilday, and suggest some- 
thing be done about it. Take the Rueger case. Do you think 
something should be done to alleviate a situation of that character? 

Secretary Gates. As I say, Mr. Rivers, I have been in this only 
recently, in connection with this testimony, but my preliminary 
personal feeling in connection with studying for this meeting and 
reading these papers is that something should be done. 

I don’t want anything done that hurts the Navy’s right to disenroll 
its misbehaving officers, but I think something should be done to 
work out the equities of earned retired pay. 

Mr. Rivers. And it should be done across the board for the three 
services. 

Secretary Gares. It would have to be. 

Mr. Rivers. One can’t go one direction and one go another. 

Secretary Gates. That is right. 

But it is a very difficult problem because when you start to rewrite 
the law and recognize this as an earned pay you obviously are going 
to get into questions of equities along the way. 

Mr. Rivers. And then you are going to run into these civil em- 
ployees, like the civil service. 
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Secretary Gates. We thought maybe making the Hiss case exclu- 
sive—I am not a lawyer, but making the Hiss case exclusive might 
be a way to do it. 

Mr. Buanprorp. The trouble with that, Mr. Secretary, is that 
you're confined strictly to Federal statutes, there. 

Mr. Patterson. In the Huddleston case I can see where there 
wasn’t an intent to actually commit a crime because from the facts 
presented here by the gentleman, this man was already designated as 
non compos mentis when he was discharged from the Navy, and I 
think the court would err in finding him guilty of a crime when he 
is incompetent. 

Secretary Gates. But apparently they did convict him. I haven’t 
seen the case, but from the way it was read by Mr. Huddleston, 
apparently the court convicted him. 

Mr. Patrerson. He was convicted. 

Mr. Huppuxeston. That is my information, that he was convicted. 
I don’t know the circumstances of his conviction, whether he was 
represented by an attorney, even, but he was convicted out in San 
Francisco. 

Mr. Kitpay. Mr. Blandford says this would apply only to the 
Federal courts, and you could still proceed with the State court. 

Secretary Gatzs. Yes; it would be rather difficult, I think. 

Mr. Huppueston. Maybe Mr. Blandford could answer this ques- 
tion: Veterans drawing non-service-connected disability pensions when 
they are convicted of offenses in either State or Federal courts, does 
the Veterans’ Administration take any steps to cancel out their 
pensions? 

Mr. Buanprorp. I understand from the Admiral—it was my 
understanding also that if they are confined for more than 60 days, 
their pensions are canceled, but I believe they are reinstated. 

Admiral Warp. There is a provision for allotment of the pensions 
to the dependents. It requires quite a complex administrative setup, 
though, to make a determination: should we stop the pension, should 
we allocate it to the wife and children, and then you have to administer 
that. That would be impracticable for our services. 

Mr. Huppuxsron. I was just trying to draw an analogy between 
this and the way the Veterans’ Administration handles it. 

Mr. BLanprorp. They cancel, but not compensation. 

Mr. Huppuestron. With regard to pensions they can be reinstated 
without prejudice to the man who has been convicted of the offense. 

Mr. BuanpForp. I believe there is a provision whereby that pen- 
sion, after a man serves his time—lI think the theory that they did it 
on is this: that the pension is to keep a man alive body and soul; if he is 
serving out his time in an institution somebody else is feeding him and 
there is no reason for paying him a pension. But if he has a family, 
the family has to eat, so as long as he is in prison he doesn’t get his 
pension. When he comes out of prison he has to eat again. The 
State is not providing it so the Government will. 

Mr. Rivers. The thing that the Secretary has suggested appeals 
to me, if we can expand it into the area of State jurisdiction. We 
all recognize you can’t have a man running around here with a uniform 
on and not have some restraining influence from the topside, which 
is the Secretary. 
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Secretary Gates. Maybe I can ask Mr. Blandford a question: 
Couldn’t the lawyers for a person move the case from a State to a 
Federal court? 

Mr. BLanprorp. No; you have no jurisdiction. You have com- 
mitted a State offense, and you have to be tried by a State court. 

Mr. Kintpay. You could court-martial where it was tried in a State 
court without fear of double jeopardy. 

Mr. Btanprorp. You can definitely try them by court-martial 
because the same offense can violate two different laws. There is no 
question about that. It is obvious that you can court-martial. 
You prefer not to because you do get into the ethical and moral side 
of the law, which would be argued against you, that the man has 
already been sentenced and may have served his sentence and now 
you are trying him, even though it is a jurisdiction that is different, 
you are trying him for the identical offense. 

Admiral Warp. You might find him not guilty for the offense the 
State court found him guilty. 

Mr. Rivers. What you would try him for is conduct prejudicial 
to an officer, or something like that. 

Secretary Gates. But you have to try him on the same circum- 
stances that have already been tried. 

Mr. Bianprorp. Mr. Chairman, may I make this possible sugges- 
tion, just as a sounding board to try it: It seems to me that this 
proposition is not going to be able to be handled by a simple amend 
ment to the Hiss Act or a simple amendment to section 10 of the 
Uniform Code. There are too many other factors involved in here. 
There are too many benefits that might be derived by an individual, 
there are too many questions as to what would happen to future 
retirement pay, Uniform Services Contingency Option Act, the 
Survivors’ Benefits Act is involved, and if it is service-connected 
disability and he should eventually die of that. 

The only sound approach to this proposition, it seems to me, is to 
write a specific bill and attempt in that bill to cover all the ramifica- 
tions that are involved in this matter; namely, the right to retired 
pay, because it is vested, the limitation to the retired pay for certain 
heinous crimes against the Government, the people as a whole, such 
as sedition, treason, and things of that nature, and then put in specific 
provisions with regard to where that individual fits insofar as dual 
compensation is concerned, the Survivors’ Benefits Act, and so forth; 
in other words, make it as inclusive as possible, but make it a specific 
statute because we must either make fish or fowl out of this individual, 
one or the other, and what we try to do is to say, ‘“You can have what 
you are now getting insofar as dollars are concerned, but we don’t 
want you to get a benefit from this, and we don’t want you to suffer 
a double loss because you have already been convicted by a State 
court, so we don’t want you to lose your retired pay in addition 
to that.” 

We are trying to keep the man in the status quo insofar as his finan- 
cial condition is concerned at the time of trial, but nothing more, as I 
understand it. 

Admiral Warp. That certainly has great merit, because if you 
legislated with that much particularity you could take care of these 
special problems. For instance, we have said that it might affect 
the morale of the good-citizen type of retired officer to know that 
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these people were escaping service in time of war when he would be 
called back and it could provide, for instance, that in time of war he 
would be called back in an enlisted status, or something of that sort, 
or he would be subject to some sort of national service. 

Mr. Buanprorp. Any number of things could be done. 

Admiral Warp. You could solve the problems, you could tailor- 
make the solutions. 

Secretary Gates. It appears to be a pretty big package and pretty 
difficult to do. 

Mr. BLanprorp. What I am saying is an attempt to do it the way 
you propose here, Admiral, I am not sure you have cleared up the 
ambiguity that has arisen in this question. It could well go to the 
Court of Claims right now and perhaps they might win their case and 
they could prove there is no provision here to take away a vested 
retirement pay. 

Mr. Patrerson. Admiral, I was just milling over in my mind ¢ 
hypothetical case, but I can envision a Volunteer Reserve officer, a 
fellow who goes to meetings, and this particular night he on his way 
to a meeting of his brother officers and he commits a crime while in 
uniform. Is he considered thensa member of the armed services and 
would he fall within the jurisdiction of the Navy, or is he strictly a 
100-percent civilian? 

Admiral Warp. Under the circumstances you stated, he is not 
under court-martial jurisdiction. 

Mr. Buanprorp. Not until he gets there. 

Mr. Parrerson. If he arrives at the meeting, and it is one of these 
meetings where they just send out a notice saying “On Thursday 
night they are going to have a course in navigation,” and he goes. 

Admiral Warp. You have me right there. It would take me 
about 10 seconds to give you the answer. 

Mr. Buanprorp. I think he is covered, if I recall correctly. While 
it is inactive-duty status, if he was ordered to report to that unit, 
even though they were blanket orders—he has a blanket order order- 
ing him to the unit. 

Mr. Parrerson. It is a meeting where they say ‘(Come down and 
see.”’ 

Mr. Buanprorp. Then he is not. If there are orders covering 
him, he is covered. 

Admiral Warp. I knew there was a particular provision on this: 

Reserve personnel, while they are on inactive duty training authorized by 
written orders which are voluntarily accepted by them, which orders specify that 
they are subject to the code. 

Unless the orders under which he was attending the meeting speci- 
fied he was subject to the code, he would not be subject to the code. 

Mr. Patrerson. You know a great many of the voluntary officers 
go to meetings and while they are en route they are in uniform. It 
is hard to determine whether they are in the Active Reserve or Volun- 
tary. The question came up as to what the status would be of a 
crime. 

Admiral Warp. Of course, we are primarily interested in the overall 
effect upon the prestige of the officer corps and in a situation like that, 
even though he were in uniform, the national publicity, the major 
local publicity would indicate that he was not an officer on active duty, 
and we don’t feel that the Navy would suffer to the same extent, and 
besides that, Congress has been very jealous about giving us juris- 
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diction over Reserve officers, as you know, and very properly so, and 
hence we would not have jurisdiction there, and we would not worry 
too much about the effect on the prestige of the officer corps. 

Mr. Huppueston. Admiral, in this Gillem case I mentioned, 
Mr. McIntosh wrote the symptoms were returning until he finally 
sent him to the naval hospital at Pensacola. Is that standard operat- 
ing procedure, that he still has certain benefits such as attention at a 
naval hospital? 

Admiral Hotitoway. I have explained I will get the documentation 
on that. 

Mr. Huppieston. It may be that he was not dropped at that time. 

Admiral Hottoway. Or it may be that out of a humanitarian 

Mr. BLanprorp. Or he could have been a veterans patient. 

Admiral Hottoway. We always take care of anybody in an 
emergency. 

Mr. Kiupay. I think what we have proven here this morning is 
what we knew to begin with, is that it is a highly complicated question. 
We will have to give it a great deal more study and perhaps have some 
conferences between our staff and some of your staff to see what we 
should come up with, or whether we should come up with anything. 

I think that is all we have this morning. 

(Whereupon, at 11:35 a. m., the committee adjourned.) 


FLEET RESERVE ASSOCIATION, 
Washington, D. C., July 3, 1958. 

Re H. R. 9673, a bill to amend title 10, United States Code, to provide the con- 

ditions under which retired pay may be paid in the case of retired officers 

dropped from the rolls, and for other purposes. 
Hon. Paut J. Kipay, 

Chairman, Subcommittee No. 2, House Armed Services Committee, 

House of Representatives, Washington, D. C. 

DeaR CONGRESSMAN Kinpay: The Fleet Reserve Association asks your com- 
mittee, not only on behalf of the career enlisted men of the Regular Navy and 
Marine Corps but for all career personnel of the uniformed services, that your 
committee, in considering H. R. 9673, expand the scope of this bill to provide 
career military personnel of the uniformed services with some assurance that 
military retirement pay is an “earned retirement benefit.”’ 

We do not ask for special class legislation or exceptions but only that personnel 
in receipt of retainer-retirement pay be granted the same rights and benefits, 
with respect to retention of earned retirement benefits, that now govern the 
payment of retired pay of all other retired Federal employees of the executive, 
congressional, judicial, and administrative branches of the Government. 

Pertinent parts of our testimony before House and Senate committees on the 
recently enacted military pay bill, Public Law 85-422, with reference to “earned 
retirement benefits” and H. R. 9673, are enclosed, with the hope these recommen- 
dations will merit favorable consideration by you, your committee, and the 
Congress. 

We feel that favorable action in providing equality in Federal retirement pay, 
by establishing the status of military retirement pay as an ‘‘earned right,”’ will 
further enhance the attractiveness of military careers and, at the same time, 
provide assurances to the dependents of these military personnel that they will 
not be punished by deprivation of the necessities of life on account of unforeseen 
penalties imposed on their husbands subsequent to retirement. 

It is requested that the Fleet Reserve Association views on this very important 
matter be made a matter of record in the hearings now being conducted. 

In consideration of the fact that hearings have commenced on H. R. 9673 we 
are taking the liberty of forwarding a copy of this letter to each member of your 
committee. 

Vaithfully and respectfully yours, 
R. A. LAnapon, 
National Secretary and Permanent Chairman, 
National Legislative Committee 
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[Subcommittee No. 2, House Armed Services Committee on H. R. 9979, Thursday, February 27, 1958. 
Excerpts, Report No. 76: Methods of Computing Basic Pay] 


Page 5434: 

“(e) Retired pay, retirement pay, retainer pay, or equivalent pay computed 
on the basis of the pay prescribed in this or any Military Pay Act heretofore or 
hereafter enacted shall be, for all purposes, considered as an earned right and 
benefit. Such benefit, once earned, shall not be subject to cancellation or re- 
vocation except for violations of statutes which would interfere with or endanger 
the national security or defense of the United States.” 

(Suggest here that the intent of Congressman Kilday’s bill H. R. 9673 be 
incorporated and made applicable to all military personnel.) 

“Src. 4. (d) Personnel of the uniformed services, active or inactive, who have 
qualified for and are in receipt of the earned retirement benefits defined in section 
4 (ce) of this section, shall upon being separated, dismissed, or otherwise removed 
from the military rolls for reasons other than endangering the national security 
or defense of the United States, be entitled to draw monthly payments from the 
Veterans’ Administration in an amount equal to the earned benefits they previ- 
ously drew from the military service from which they had been separated.” 


{Subcommittee, Senate Armed Services Committee, Tuesday, March 18, 1958. Excerpts, Pt. 2, bound 
volume hearings on S. 2014, 8. 3081, and H. R. 11470] 

Page 666: 

“Ttem 6. Earned retirement benefits and their relationship to active duty pay. 

“‘(a) We recommend, as an essential factor in any bill affecting military pay 
and career incentives, that the active duty pay structure in the proposed bill, or 
such pay bill that is enacted by the Congress, be directly related to retired pay 
for those men in the uniformed services who have been, or will be retired in the 
future. 

“‘(b) Establishment of active duty basic pay rates has always been influenced 
by consideration of the retirement pay that can be earned by military personnel. 
We recommend that a long overdue determination be made to the effect that 
military retirement pay is an ‘earned retirement benefit’ which, once earned, shall 
not be subject to cancellation or revocation except for violations of statutes which 
would interfere with or endanger the national security or defense of the United 
States. We made this same recommendation to the House Armed Services Com- 
mittee and, further, recommended that the intent of Congressman Kilday’s bill, 
H. R. 9673, on this subject, be incorporated into this present bill for all military 
personnel who have qualified for retirement pay and have been placed on inactive 
duty in receipt of such pay. We cannot believe that certain necessary deprivation 
of personal liberties, enforced separation from family, jeopardy of life in carrying 
out assigned military duties in maintaining the peace in all areas of the free world— 
coupled with the fact that active-duty pay invariably considers the retirement 
benefits that may be gained—if a military man has what it takes and is able to 
survive through a minimum of 20 or more years’ active military service—we 
cannot believe these factors fail to qualify a man for ‘earned retirement benefits’ 
for which he has paid, in the words of Sir Winston Churchill’s famous statement, 
by ‘blood, sweat, and tears.’ We consider the military man has paid equally as 
much as the man who contributed toward retirement on a strict dollar basis while 
such man was, at the same time, enjoying the full benefits of a normal homelife. 
We ask the Congress, in their great wisdom, to exercise their prerogatives to the 
fullest extent in correcting this inequity.” 
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